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Note that a public function does not become a 
“substantially different use” merely because it is 
provided from a different location or through a different 
manner. For example, although developing online 
instruction capabilities may be a substantially different 
use of funds, online instruction itself is not a substantially 
different use of public funds than classroom instruction. 

 
FAQ at 1 (emphasis added). 
 

As the only direction offered by the Guidance and the FAQ on 
this point, it is clear from the above that satisfying this requirement by 
demonstrating a substantially different use is a fact-intensive inquiry.  It 
is unclear whether the Department of Treasury’s direction regarding 
assumptions as a matter of administrative convenience also apply in 
some way to this question.  Due to the factual nature of determining 
whether any cost is for a substantially different use, the Office of the 
Attorney General is unable to conclude whether generally all public 
safety personnel costs satisfy this second requirement by being 
incurred for a substantially different use. 

 
Conclusion 

 
The Department of Treasury’s direction does indicate that 

already budgeted for personnel costs can qualify for CARES Act funds 
payments if those costs are incurred for a substantially different use.  
Given the factual nature of determining whether any particular cost was 
incurred for a substantially different use coupled with the Department 
of Treasury’s Guidance that public safety expenditures presumptively 
qualify, this office cannot offer a definitive legal conclusion.  The best 
approach appears to be a recognition that public safety is a 
presumptively valid use, but that caution should be exercised with 
attempts to expand the application of public safety personnel costs to 
positions not traditionally associated with public safety. 

 
Please let us know if we may be of further assistance. 
 

Sincerely, 
 
BRIAN KANE 
Assistant Chief Deputy 
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question to be determined by the jury.  If causation can be proved, a 
plaintiff must also prove damages. 

 
If a negligence claim were successful, other protections and 

measures exist that a governmental entity can take. 
 

4. Liability cap and liability insurance. 
 
For all other claims for which a school entity may be liable, a 

combined aggregate liability cap, including damages costs and 
attorney’s fees, exists. 

 
Idaho Code section 6-926(1) states: 
 
[O]n account of bodily or personal injury, death or 
property damage, or other loss as the result of any one 
(1) occurrence or accident regardless of the number of 
persons injured or the number of claimants, shall not 
exceed and is limited to five hundred thousand dollars 
($500,000), unless the governmental entity has 
purchased applicable, valid, collectible liability 
insurance coverage in excess of said limit, in which 
event the controlling limit shall be the remaining 
available proceeds of such insurance. 
 
The liability cap relates to any one occurrence regardless of the 

number of persons or the number of claimants.  Though an occurrence 
is limited to persons or claimants, it is not otherwise defined in Idaho 
law and therefore is unsettled.  Courts have allowed liability to exceed 
$500,000 where multiple occurrences were found.30 

 
School entities may mitigate exposure to risk of damages by 

purchasing applicable liability insurance.  Political subdivisions are 
authorized and public charter schools are required to purchase liability 
insurance.31  As stated above, the $500,000 liability cap exists unless 
the school entity has purchased liability insurance coverage in excess 
of the cap.32  Purchasing a coverage amount in excess of the liability 
cap will not provide additional coverage as the coverage amount will 
become the new limit.  An option to explore could be determining 
whether a separate policy exists that specifically covers the actions to 
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be taken for which the school district or public charter school does not 
have a current policy. 

 
In sum, a plaintiff would have to successfully prove a cause of 

action for which tort recovery is allowed in Idaho, that no exceptions to 
governmental liability apply, and the merits of its claim to survive a 
motion for summary judgment based upon an immunity defense under 
the ITCA.  Further, several liability protections are available to school 
entities and personnel under Idaho law. 

 
I hope you find this analysis helpful.  Please let me know if you 

have any questions. 
 

Sincerely, 
 
BRIAN KANE 
Assistant Chief Deputy 

1  Idaho Code §§ 6-901, et seq. 
2  “Statutes, cases, and the Idaho Constitution itself have continually 

held that school districts are political subdivisions of the state itself and not of 
counties, cities, or municipal corporations.”  Daleiden v. Jefferson Cty. Jt. Sch. 
Dist. No. 251, 139 Idaho 466, 470, 80 P.3d 1067, 1071 (2003) (citations 
omitted).  “‘Political subdivision’ means any county, city, municipal corporation, 
health district, school district, irrigation district, an operating agent of irrigation 
districts whose board consists of directors of its member districts, special 
improvement or taxing district, or any other political subdivision or public 
corporation.”  Idaho Code § 6-902(2).  “‘Governmental entity’ means and 
includes the state and political subdivisions as herein defined.”  Idaho Code § 
6-902(3). 

3  Public charter schools formed under the Public Charter Schools Act 
of 1998 are “organized and managed under the Idaho nonprofit corporation 
act,” Idaho Code § 33-5204(1), but are generally considered public entities.  
See Nampa Charter Sch., Inc. v. DeLaPaz, 140 Idaho 23, 28, 89 P.3d 863, 
868 (2004) (“[The Public Charter Schools Act of 1998] provides that public 
charter schools ‘operate within the existing public school system’ (I.C. § 33-
5202) and ‘charter schools shall be part of the state's program of public 
education.’ (I.C. § 33-5203).  Moreover, the ‘board of directors of a charter 
school shall be deemed public agents’ and ‘a charter school shall be 
considered a public school for all purposes.’ (I.C. § 33-5204).” The court found 
that the public charter school was “a governmental entity in terms of its ability 
to sue or be sued.”); Nampa Classical Acad. v. Goesling, 447 F. App'x 776, 
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777-78 (9th Cir. 2011) (footnote and citations omitted) (“Idaho law contains
numerous provisions that, when taken as a whole, demonstrate that Idaho
charter schools are governmental entities.  Idaho charter schools are also
subject to state control that weighs in favor of a finding that they are
governmental entities. Like other political subdivisions, Idaho charter schools
are creatures of Idaho state law that are funded by the state, subject to the
supervision and control of the state, and exist at the state’s mercy.”).  Further,
Idaho Code section 33-5204(3) provides:

A public charter school may sue or be sued . . . to the same 
extent and on the same conditions as a traditional public 
school district, and its employees, directors and officers shall 
enjoy the same immunities as employees, directors and 
officers of traditional public school districts and other public 
schools, including those provided by chapter 9, title 6, Idaho 
Code. 

However, this subsection only applies the ITCA to public charter school 
employees, directors, and officers, not public charter school entities, and no 
court has addressed the question of whether the ITCA applies to a public 
charter school entity formed under the Public Charter Schools Act of 1998. 

4  Sherer v. Pocatello Sch. Dist. No. 25, 143 Idaho 486, 490, 148 P.3d 
1232, 1236 (2006) (citations omitted). 

5  “For the purposes of this act and not otherwise, it shall be a 
rebuttable presumption that any act or omission of an employee within the time 
and at the place of his employment is within the course and scope of his 
employment and without malice or criminal intent.” Idaho Code § 6-903(5). 

6  Idaho Code § 6-903(1) (emphasis added). 
7  Rees v. State, Dep't of Health & Welfare, 143 Idaho 10, 20, 137 P.3d 

397, 407 (2006) (quoting Sterling v. Bloom, 111 Idaho 211, 231, 723 P.2d 755, 
775 (1986) (overruled on other grounds)) (remaining citation omitted). 

8  Lamont Bair Enters., Inc. v. City of Idaho Falls, 165 Idaho 930, 934, 
454 P.3d 572, 576 (2019). 

9  See Brooks v. Logan, 127 Idaho 484, 488, 903 P.2d 73, 77 
(1995),superceded by statute on other grounds, Idaho Code § 33-512B, as 
recognized in Stoddart v. Pocatello Sch. Dist. #25, 149 Idaho 679, 684-85, 239 
P.3d 784, 789-90 (2010); Jones v. City of St. Maries, 111 Idaho 733, 745, 727
P.2d 1161, 1173 (1986).

10  Shubert v. Ada County, 166 Idaho 458, 461 P.3d 740, 750 (2020) 
(quoting Czaplicki v. Gooding Jt. Sch. Dist. No. 231, 116 Idaho 326, 331, 775 
P.2d 640, 645 (1989)).

11  Lamont Bair Enters., Inc., 165 Idaho at 934, 454 P.3d at 576. 
12  Oppenheimer Indus., Inc. v. Johnson Cattle Co., 112 Idaho 423, 

425, 732 P.2d 661, 663 (1986). 
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13  Lamont Bair Enters., Inc., 165 Idaho at 934, 454 P.3d at 576 
(quoting Bingham v. Franklin County, 118 Idaho 318, 321, 796 P.2d 527, 530 
(1990)). 

14  Id. 
15  Brooks, 127 Idaho at 488, 903 P.2d at 77. 
16  Coonse ex rel. Coonse v. Boise Sch. Dist., 132 Idaho 803, 806, 979 

P.2d 1161, 1164 (1999).
17  Hei v. Holzer, 139 Idaho 81, 87, 73 P.3d 94, 100 (2003). 
18  Sherer, 143 Idaho at 493, 148 P.3d at 1239. 
19  Mareci v. Coeur d'Alene Sch. Dist. No. 271, 150 Idaho 740, 743, 

250 P.3d 791, 794 (2011). 
20  Brooks v. Logan, 130 Idaho 574, 577, 944 P.2d 709, 712 (1997). 
21  Haight v. Idaho Dep’t of Transp., 163 Idaho 383, 390, 414 P.3d 205, 

212 (2018) (quoting Griffith v. JumpTime Meridian, LLC, 161 Idaho 913, 915, 
393 P.3d 573, 575 (2017)). 

22  Idaho Code § 33-512(4). 
23  Sherer, 143 Idaho at 491, 148 P.3d at 1237. 
24  Idaho Code § 33-512(7) (emphasis added). See generally IDAPA 

16.02.10.460. 
25  Smith v. Sharp, 82 Idaho 420, 426, 354 P.2d 172, 175 (1960) (first 

citing Chatterton v. Pocatello Post, 70 Idaho 480, 223 P.2d 389 (1950); and 
then citing Clark v. Chrishop, 72 Idaho 340, 241 P.2d 171 (1952)). 

26  Id. (citing 65 C.J.S. Negligence § 103, p. 645). 
27  Cramer v. Slater, 146 Idaho 868, 875, 204 P.3d 508, 515 (2009) 

(citing Newberry v. Martens, 142 Idaho 284, 288, 127 P.3d 187, 191 (2005)). 
28  Newberry, 142 Idaho at 288, 127 P.3d at 191. 
29  Cramer, 146 Idaho at 875, 204 P.3d at 515 (quoting Newberry, 142 

Idaho at 288, 127 P.3d at 191). 
30  See Eller v. Idaho State Police, 165 Idaho 147, 153-54, 443 P.3d 

161, 167-68 (2019). 
31  Idaho Code §§ 6-923, 33-5204(5). 
32  Idaho Code § 6-926(1). 
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August 13, 2020 
 
 
The Honorable John Gannon 
Idaho House of Representatives 
Idaho State Capitol 
700 West Jefferson Street, Room EG63 
Boise, Idaho 83702 
VIA EMAIL: jgannon@house.idaho.gov 
 

Re: Request for AG analysis 
 
Dear Representative Gannon: 
 

I am responding to your questions concerning the impact of the 
2019 novel coronavirus (“COVID-19”) pandemic and the Americans 
with Disabilities Act (“ADA”).  The application of the ADA to the Idaho 
Legislature is uncertain.  At the outset, it is difficult to determine whether 
the Idaho Legislature meets the definition of employer.  Additionally, 
each legislator is independently elected, and does not have an 
identifiable employer.  But there is also an argument that a legislator 
with a qualifying disability under the ADA may be able to seek an 
accommodation under other provisions of the ADA that apply to the 
general public.  In the abstract, it is impossible to provide a legally 
certain answer because ADA inquiries are extremely fact-intensive 
inquiries.  Further, what constitutes a reasonable accommodation for 
one person may not be a reasonable accommodation for another.  As 
a result, the determination of what constitutes a reasonable 
accommodation can only be made on a case-by-case basis that takes 
into account each requester’s particular disability(ies).  The best legal 
answer this office can offer is that it is prepared to assist the Idaho 
Legislature in evaluating any ADA requests for accommodation if 
asked. 

 
I. Application of The Americans With Disabilities Act Is 

Uncertain. 
 
A. The Legislature As An Employer Is Legally Uncertain. 
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The primary question under the ADA is whether elected 
legislators are employees, and if they are employees, who is their 
employer?  Employment protections are contained in Title I.  The Equal 
Employment Opportunity Commission (“EEOC”) authors a technical 
guide concerning enforcement of the ADA.  With regard to elected 
officials, the technical guide takes the position that elected officials are 
likely considered employees under the ADA.  This conclusion is based 
on the fact that both Title VII and the ADEA (Age Discrimination in 
Employment Act) specifically exempt elected officials from the definition 
of employee, while the ADA does not exempt them.  But this conclusion 
is legally uncertain. 

 
Resolution of this question is more difficult because, if the 

elected House members are employees, then the question is: who is 
their employer?  To implement the changes that you propose (requiring 
masks or remote participation) would require a change in existing 
House rules.  But if one considers the House their employer, the House 
may not meet the requirements of an employer (“a person engaged in 
an industry affecting commerce who has 15 or more employees for 
each working day in each of 20 or more calendar weeks in the current 
or proceeding calendar year”).  42 U.S.C. § 12111(5).  A typical 
legislative session lasts approximately 80 days, which using the ADA 
definition is approximately 11 weeks of work.  Including the sporadic 
out of session work does not equate to “each working day in each of 20 
or more calendar weeks.”  It is likely that the House is not an employer. 

 
This analysis is complicated based on the definitions because 

House members are each distinct elected officials.  There is no 
supervisor; although the House uses a Speaker, the Speaker’s 
authority exists through the acquiescence of the House.  Similarly, the 
Speaker does not pay members, and could not otherwise be 
considered their employer. 

 
If a determination were made that legislators are employees, 

then the employer (assuming one could be identified) is required to 
engage in an interactive process to determine what reasonable 
accommodations can be made to allow them to perform the essential 
functions of their jobs.  An employer is only entitled to deny a 
reasonable accommodation if it is an undue hardship.  The undue 
hardship analysis is complex and difficult to establish in the abstract 
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and in actual application.  The interactive process typically involves a 
discussion with the employee to determine what is being requested, 
and usually involves seeking further information from the employee’s 
medical provider if the employer wishes to verify or further understand 
the medical condition at issue and obtain input from the medical 
provider on what reasonable accommodations would assist the 
employee in performing the essential functions of their job.  The 
employer then typically has an internal meeting to determine what it can 
provide and whether the requested accommodations are reasonable or 
constitute an undue hardship.  The employee is not entitled to the 
specific accommodation requested if the employer can identify an 
equally (or more) effective accommodation that allows the employee to 
perform the essential functions of the position.  Failure to engage in the 
interactive process is itself a violation of the ADA in the Ninth Circuit 
and can subject an employer to a damage claim, as well as injunctive 
relief. 

 
However, to qualify for Title I protections, an individual must 

have an ADA-qualifying disability.  In the context of COVID-19, that 
could be a variety of things—either physical conditions that make the 
individuals at high risk, or anxiety/depression related to COVID-19.  
Different physical or mental health conditions may merit different 
reasonable accommodations.  If the person does not have a qualifying 
disability, they may have other remedies they can request, but they are 
not entitled to a reasonable accommodation under the ADA.  It should 
also be noted, however, that with the 2009 amendments to the ADA, 
Congress made clear that employers should not spend an undue 
amount of time on determining whether someone has a “qualifying 
disability,” but instead should focus on the ability to grant the requested 
accommodation(s). 

 
B. ADA – Title II Access to Public Services. 
 
Although Title I of the ADA may be uncertain, Title II of the ADA, 

which pertains to the public’s ability to access public services, appears 
applicable.  The EEOC takes the position in the above-referenced 
technical guide that even if elected officials are not considered 
employees, they would be entitled to request accommodations under 
Title II of the ADA. 
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Title II provides: 
 
Subject to the provisions of this subchapter, no qualified 
individual with a disability shall, by reason of such 
disability, be excluded from participation in or be denied 
the benefits of the services, programs, or activities of a 
public entity, or be subjected to discrimination by any 
such entity. 

 
42 U.S.C. § 12132. 
 

The Ninth Circuit held that facially neutral policies may violate 
Title II when such policies unduly burden disabled persons, even when 
the policies are consistently enforced.  See McGary v. City of Portland, 
386 F.3d 1259, 1265 (9th Cir. 2004).  Examples given by the Court in 
McGary of facially neutral policies that unduly burdened disabled 
individuals were the PGA banning the use of golf carts in certain 
tournaments (unduly burdening golfers with mobility impairments); and 
Hawaii’s policy of quarantining all incoming animals, including guide 
dogs, for 120 days (unduly burdening the visually impaired).  See id. 

 
In McGary, a man with AIDS sued the City of Portland (“City”) 

after it cited him for nuisance abatement because he failed to clean up 
debris in his yard within 15 days after City officials notified him to do so.  
Id. at 1260-61.  He had been in the hospital with meningitis and 
requested the City grant him additional time to clean up his yard, but 
the City denied his request.  Id.  The plaintiff raised several claims 
against the City, including a failure to reasonably accommodate him in 
violation of Title II of the ADA.  Id. at 1261, 1264.  The City argued he 
could not establish discrimination because the plaintiff could not 
establish he was treated any differently than an able-bodied person, 
i.e., the City treated the disabled and able-bodied equally because it 
refused to grant anyone an extension.  Id. at 1265.  The Ninth Circuit 
did not find this a viable defense, and concluded the plaintiff need not 
establish he was treated differently in order to establish a claim for 
failure to reasonably accommodate.  Id. at 1266.  The Ninth Circuit 
concluded that modifications to municipal code enforcement fell under 
Title II’s provisions.  Id. at 1269. 
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The U.S. Department of Justice (“DOJ”) administers Title II of 
the ADA.  With regard to Title II accommodations, the DOJ’s ADA 
Update: A Primer for State and Local Governments, states that the ADA 
allows and may require different treatment of a person with disabilities 
in situations where such treatment is necessary in order for a person 
with a disability to participate in a civic activity.  U.S. DEP’T OF JUSTICE, 
CIV. RIGHTS DIV., DISABILITY RIGHTS SEC., ADA UPDATE: A PRIMER FOR 
STATE AND LOCAL GOVERNMENTS (Jun. 2015), at 3, 
https://www.ada.gov/regs2010/titleII_2010/titleII_primer.pdf (“DOJ 
Guidance”).  As you noted in your email, a specific example given in 
the DOJ Guidance is if a city council member has a disability that 
prevents her from attending city council meetings in person, then 
delivering papers to her home and allowing her to participate by 
telephone or videoconferencing would enable her to carry out her 
duties.  See id.  The DOJ Guidance goes on to state that only 
“reasonable” modifications are required.  Id. at 3-4.  Any modification 
that would result in a “fundamental alteration,” meaning a change in the 
essential nature of the entity’s programs or services, is not required.  Id. 
at 4.  As previously noted, reasonable accommodation determinations 
must take into account the individual requester’s situation.  What 
constitutes a reasonable accommodation for one disability, may not 
constitute a reasonable accommodation for someone with a different 
disability. 

 
C. The Respective Chamber Should Carefully Consider 

Requests for Accommodation Under the ADA. 
 
With regard to both Title I and Title II of the ADA, if legislators 

provide evidence they have either a physical or mental disability and 
that their medical professionals advise them they cannot safely attend 
in person as currently planned because of that disability, then the 
applicable chamber should examine the requested accommodations 
and determine whether the requested accommodation or any equally 
effective alternative accommodations would enable the legislator to 
perform the essential functions of her position (for purposes of Title I) 
or enable her to participate in the services, programs or activities of the 
Legislature (for purposes of Title II).  This analysis will necessarily 
include consideration of the individual’s disabilities and tailoring of the 
reasonable accommodation to the individual’s limitations.  Under Title 
I, the requested accommodation can be denied if it is unreasonable or 
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would constitute an undue hardship.  Under Title II, the chamber only 
has to implement reasonable modifications.  The question of whether a 
requested accommodation constitutes a “fundamental alteration” under 
Title II is going to be a fact-intensive inquiry.  A claim brought under 
either section would likely be fact-intensive and therefore likely difficult 
to prevail upon in summary judgment. 

 
II. Conclusion 

 
Recognizing that this office cannot offer a definitive legal 

answer at this time with regard to the ADA questions, this office will be 
available should the need arise to evaluate a request for 
accommodation, whether it constitutes an undue hardship, its 
reasonableness, and other legal issues at the request of the 
Legislature.  Specifically, the determination of whether ZOOM is an 
acceptable alternative will depend on the numerous factors discussed 
within this letter. 
 

I hope that you find this analysis helpful. 
 

Sincerely, 
 
BRIAN KANE 
Assistant Chief Deputy 
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August 13, 2020 
 
 
The Honorable Ilana Rubel 
Idaho House of Representatives 
Idaho State Capitol 
700 W. Jefferson Street, Room E329 
Boise, ID 83702 
VIA EMAIL: irubel@house.idaho.gov 
 

Re: Request for AG analysis – Our File No. 20-70562 
 
Dear Representative Rubel: 
 

I am responding to your questions concerning the impact of the 
2019 novel coronavirus (“COVID-19”) pandemic on use of the Capitol 
Building.  Within your inquiry, you have posed two questions, which are 
answered in turn below.  The questions asked are: 

 
1. Do public health orders of public health districts or cities 

apply within the Capitol Building; and 
2. Can an elected Idaho State Representative request an 

accommodation under the ADA from the Idaho House of 
Representatives? 

 
It appears that the adoption of title 67, chapter 16, Idaho Code, 

operates to exempt the Capitol Building from ordinances and certain 
public health orders issued by the City of Boise.  However, as explained 
in greater detail below, the State of Idaho has not exempted itself from 
public health orders issued by public health districts, therefore the 
public spaces within the Capitol Building are likely subject to these 
orders.1  Public health districts and cities are legally distinct political 
subdivisions of the State.  But under article III, section 9 of the Idaho 
Constitution, the Legislature retains plenary authority over its 
chambers, meetings rooms, and offices and is therefore free to make 
its own determination as to what safety protocols to implement, if any, 
for the course of its proceedings.  Similarly, constitutional officers are 
vested with executive authority within their office spaces in the Capitol 
Building and maintain the discretion to determine what safety protocols, 
if any, are to be observed within their executive office spaces. 
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The application of the Americans with Disabilities Act (“ADA”) to 
the Idaho Legislature is uncertain.  At the outset, it is difficult to 
determine whether the Idaho Legislature meets the definition of 
employer.  Additionally, each legislator is independently elected, and 
does not have an identifiable employer.  But there is also an argument 
that a legislator with a qualifying disability under the ADA may be able 
to seek an accommodation under other provisions of the ADA that apply 
to the general public.  In the abstract, it is impossible to provide a legally 
certain answer because ADA inquiries are extremely fact intensive 
inquiries.  The best legal answer this office can offer is that it is prepared 
to assist the Idaho Legislature in evaluating any ADA requests for 
accommodation if asked. 

 
I. The Idaho Legislature Has Not Exempted the State or 

State Property From Certain Public Health Orders 
 
A. The Governor’s Orders and Director of the Department of 

Health and Welfare’s Orders Are Applicable to the Capitol 
Building 

 
Within Idaho, public health responsibilities have been assigned 

at differing levels of government.  At the State level, both the Governor 
and the Director of the Department of Health and Welfare (“IDHW”) 
have authority to issue public health orders or proclamations under 
Idaho Code sections 46-1008 and 56-1003(7), respectively.  To date, 
Idaho has addressed the COVID-19 pandemic through orders issued 
by the Governor and the Director of IDHW.  At this time, the Governor’s 
Stay Healthy Order dated May 30, 2020 (the “May 30 Order”) is in effect 
until August 21, 2020.  See OFFICE OF THE GOVERNOR, PROCLAMATION 
(Aug. 7, 2020); and see STATE OF IDAHO, IDAHO DEP’T OF HEALTH & 
WELFARE, STAY HEALTHY ORDER (May 30, 2020).  Neither State 
property nor the Capitol Building are exempted from this order. 

 
B. Idaho Code Title 67, Chapter 16 Likely Operates to Preempt 

City Health Orders from Application to the Capitol Building 
 
Cities have authority to issue public health orders.  Under article 

XII, section 2 of the Idaho Constitution, cities have the authority as 
follows: 
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Any county or incorporated city or town may make and 
enforce, within its limits, all such local police, sanitary 
and other regulations as are not in conflict with its 
charter or with the general laws. 
 
Although this general power is not absolute when it involves 

regulation of State property, the Idaho Legislature has further expressly 
granted cities the authority over public health issues through Idaho 
Code sections 50-304 and 50-606.  See Michael C. Moore, The Idaho 
Constitution and Local Governments – Selected Topics, 31 IDAHO LAW 
REV. 417, 429-34 (1995) (local jurisdictions cannot regulate in conflict 
with state law or in areas preempted by state law).  Notably, the 
Legislature has not exempted the State, State property, or the Capitol 
Building from application of these public health measures.  But the 
Idaho Legislature may have preempted local regulations and 
ordinances in a more general fashion. 

 
“Municipal corporations which enjoy a direct grant of power from 

the Idaho Constitution are, however, limited in certain respects.  The 
city cannot act in an area which is so completely covered by general 
law as to indicate that it is a matter of state concern.”  Caesar v. State, 
101 Idaho 158, 161, 610 P.2d 517, 520 (1980).  In Caesar, the Idaho 
Supreme Court considered the Legislature’s intent to occupy the field 
of activity concerning the building and maintenance of State facilities.  
The court held: 

 
Since the purpose of Title 67, Chapter 23, as 

expressly stated in I.C. s 67-2311 was “to render all 
public buildings now or hereafter owned or maintained 
by the state of Idaho, or any official, department, board, 
commission or agency thereof reasonably free from 
hazards to the general public,” we deem that the 
legislature intended to allocate this police power to the 
state in its concern for the safety of the general public. 
… 

Taken as a whole, these statutes indicate that 
the area of state-owned buildings is completely covered 
by the general law and may not be subjected to an 
ordinance which is purely local in nature. 
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Id. at 161-62, 610 P.2d at 520-21. 
 

A similar intent to allocate power exists with respect to hazards 
arising from the activity of persons or natural hazards such as the 
COVID-19 pandemic.  Control of the Capitol Building and its grounds is 
governed by Idaho Code title 67, chapter 16.  The purpose of the 
chapter is “[t]o establish a statute to comprehensively govern all 
aspects of the use, control, security, operation, and maintenance of the 
capitol building and its grounds.”  Idaho Code § 67-1601(2)(a).  The 
Legislature intended to preempt local regulation of the Capitol Building.  
In addition to the specific allocation of control over use, security, 
maintenance, and operation, the Legislature has established general 
laws governing public health.  When implemented through a health 
order, these general laws also preempt the authority granted to local 
governments under Idaho Constitution article XII, section 2. 

 
Although local city ordinances and orders may be inapplicable 

to the Capitol Building, the Legislature has not adopted any statutes 
exempting other State property from local public health orders. 

 
C. Public Health District Orders Do Not Appear to Have Been 

Preempted Nor Exempted From Application to the Capitol 
Building 

 
Idaho Code title 39, chapter 4 enacts a general system of public 

health districts throughout the state.  These districts are to “operate and 
be recognized not as state agencies or departments, but as 
governmental entities whose creation has been authorized by the state, 
much in the manner as other single purpose districts.”  Idaho Code § 
39-401.  Each public health district’s jurisdiction includes multiple 
counties.  Idaho Code § 39-408.  The Capitol Building is located in 
District No. 4, commonly known as Central District Health. 

 
Districts are granted “the same authority, responsibility, powers, 

and duties in relation to the right of quarantine within the public health 
district as does the state.”  Idaho Code § 39-415.  Additionally, the 
districts are expressly authorized: “to do all things required for the 
preservation and protection of the public health and preventative 
health.”  Idaho Code § 39-414(2).  In accordance with its statutory 
powers and duties, on July 14, 2020, Central District Health imposed 
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an order of quarantine.  Central District Health updated the order on 
August 11, 2020 (the “CDH Order”). 

 
The CDH Order prohibits gatherings of 50 persons or more,2 

requires a six-foot physical distancing between persons not residing 
within the same household, and provides that every person must wear 
a face covering over the person’s nose and mouth when a six-foot 
physical distance cannot be maintained, with limited exceptions as 
specified in the CDH Order.  CDH Order, Restrictions, at 2-3 ¶¶ 2, 3, 4 
(exceptions at 3 ¶ 4(B)).  The CDH Order specifically includes 
government offices.  Id. at 2-3 ¶ 4.  In addition to the statutory authority 
granted to the Legislature, the Governor and Director’s May 30 Order 
provides that “[t]o decrease the spread of COVID-19, the cities, 
counties and public health districts of the State of Idaho may enact 
more stringent public health orders than those set out in this Order.”  
May 30 Order at 5 ¶ 11. 

 
The Governor or Director of IDHW have the authority to issue 

an order exempting the public areas of the Capitol Building from the 
CDH Order, or to impose their own order within the public spaces of the 
Capitol Building. 

 
D. The Legislature and Constitutional Officers have plenary 

constitutional authority over their respective chambers, 
offices, meeting rooms, and personnel management. 

 
Article II, section 1 of the Idaho Constitution limits the ability of 

separate branches of government to exercise authority over coordinate 
branches: 

 
Section 1.  DEPARTMENTS OF GOVERNMENT. The 
powers of the government of this state are divided into 
three distinct departments, the legislative, executive and 
judicial; and no person or collection of persons charged 
with the exercise of powers properly belonging to one of 
these departments shall exercise any powers properly 
belonging to either of the others, except as in this 
constitution expressly directed or permitted. 
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This means that management decisions within each branch of 
government are left to the respective authority of that separate and 
coordinate branch of government.  The Legislature cannot dictate the 
management of the Governor’s office, nor can the Governor dictate the 
management of Legislative business.  In terms of discretion over the 
conduct and management of their respective offices, each branch is 
afforded its distinct discretion within the boundaries of its Capitol 
Building office space.  Idaho Code § 67-1602. 

 
Article III, section 9 of the Idaho Constitution provides: 
 
POWERS OF EACH HOUSE. Each house when 
assembled shall choose its own officers; judge of the 
election, qualifications and returns of its own members, 
determine its own rules of proceeding, and sit upon its 
own adjournments; but neither house shall, without the 
concurrence of the other, adjourn for more than three 
days, nor to any other place than that in which it may be 
sitting. 
 

This provision gives the Idaho Legislature absolute authority over its 
workspaces and proceedings.  In essence, each house has the 
discretion to identify and implement the safety protocols it deems 
necessary to conduct its proceedings within its respective chamber, 
offices, and committee rooms.  PAUL MASON, NAT’L CONFERENCE OF 
STATE LEGISLATURES, ET AL., MASON’S MANUAL OF LEGISLATIVE 
PROCEDURE, § 805(5).  Although the Legislature and the constitutional 
officers have authority over the management and safety of their 
respective offices, chambers, and meeting rooms, the public areas of 
the Capitol Building are likely subject to the CDH Order until that order 
is rescinded, superseded by the Governor or Director IDHW, or 
exempted by the Idaho Legislature. 

 
II. Application of the Americans with Disabilities Act Is 

Uncertain 
 
A. The Legislature As An Employer Is Legally Uncertain 
 
The primary question under the ADA is whether elected 

legislators are employees, and if they are employees, who is their 
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employer?  Employment protections are contained in Title I.  The Equal 
Employment Opportunity Commission (“EEOC”) authors a technical 
guide concerning enforcement of the ADA.  With regard to elected 
officials, the technical guide takes the position that elected officials are 
likely considered employees under the ADA.  (Emphasis added.)  This 
conclusion is based on the fact that both Title VII and the ADEA (Age 
Discrimination in Employment Act) specifically exempt elected officials 
from the definition of employee, while the ADA does not exempt them.  
But this conclusion is legally uncertain. 

 
Resolution of this question is more difficult because, if the 

elected House members are employees, then the question is; who is 
their employer?  To implement the changes that you propose (requiring 
masks or remote participation) would require a change in existing 
House rules.  But if one considers the House their employer, the House 
may not meet the requirements of an employer (“a person engaged in 
an industry affecting commerce who has 15 or more employees for 
each working day in each of 20 or more calendar weeks in the current 
or proceeding calendar year”).  42 U.S.C. § 12111(5).  A typical 
legislative session lasts approximately 80 days, which using the ADA 
definition is approximately 11 weeks of work.  Including the sporadic 
out of session work does not equate to “each working day in each of 20 
or more calendar weeks.”  It is likely that the House is not an employer. 

 
This analysis is complicated based on the definitions because 

House members are each distinct elected officials.  There is no 
supervisor; although the House uses a Speaker, the Speaker’s 
authority exists through the acquiescence of the House.  Similarly, the 
Speaker does not pay members, and could not otherwise be 
considered their employer. 

 
If a determination were made that legislators are employees, 

then the employer (assuming one could be identified) is required to 
engage in an interactive process to determine what reasonable 
accommodations can be made to allow them to perform the essential 
functions of their jobs.  An employer is only entitled to deny a 
reasonable accommodation if it is an undue hardship.  The undue 
hardship analysis is complex and difficult to establish in the abstract 
and in actual application.  The interactive process typically involves a 
discussion with the employee to determine what is being requested, 
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and usually involves seeking further information from the employee’s 
medical provider if the employer wishes to verify or further understand 
the medical condition at issue and obtain input from the medical 
provider on what reasonable accommodations would assist the 
employee in performing the essential functions of their job.  The 
employer then typically has an internal meeting to determine what it can 
provide and whether the requested accommodations are reasonable or 
constitute an undue hardship.  The employee is not entitled to the 
specific accommodation requested if the employer can identify an 
equally (or more) effective accommodation that allows the employee to 
perform the essential functions of the position.  Failure to engage in the 
interactive process is itself a violation of the ADA in the Ninth Circuit 
and can subject an employer to a damage claim, as well as injunctive 
relief. 

 
However, to qualify for Title I protections, an individual must 

have an ADA-qualifying disability.  In the context of COVID-19, that 
could be a variety of things—either physical conditions that make the 
individuals at high risk, or anxiety/depression related to COVID-19.  If 
the person does not have a qualifying disability, they may have other 
remedies they can request, but they are not entitled to a reasonable 
accommodation under the ADA.  It should also be noted, however, that 
with the 2009 amendments to the ADA, Congress made clear that 
employers should not spend an undue amount of time on determining 
whether someone has a “qualifying disability,” but instead should focus 
on the ability to grant the requested accommodation(s). 

 
B. ADA – Title II Access to Public Services 
 
Although Title I of the ADA may be uncertain, Title II of the ADA, 

which pertains to the public’s ability to access public services appears 
applicable.  The EEOC takes the position in the above-referenced 
technical guide that even if elected officials are not considered 
employees, they would be entitled to request accommodations under 
Title II of the ADA. 

 
Title II provides: 
 
Subject to the provisions of this subchapter, no qualified 
individual with a disability shall, by reason of such 
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disability, be excluded from participation in or be denied 
the benefits of the services, programs, or activities of a 
public entity, or be subjected to discrimination by any 
such entity. 
 

42 U.S.C.A. § 12132. 
 
The Ninth Circuit held that facially neutral policies may violate 

Title II when such policies unduly burden disabled persons, even when 
the policies are consistently enforced.  See McGary v. City of Portland, 
386 F.3d 1259, 1265 (9th Cir. 2004).  Examples given by the Court in 
McGary of facially neutral policies that unduly burdened disabled 
individuals were the PGA banning the use of golf carts in certain 
tournaments (unduly burdening golfers with mobility impairments); and 
Hawaii’s policy of quarantining all incoming animals, including guide 
dogs, for 120 days (unduly burdening the visually impaired).  See id.  In 
McGary, a man with AIDS sued the City of Portland (“City”) after it cited 
him for nuisance abatement because he failed to clean up debris in his 
yard within 15 days after City officials notified him to do so.  Id. at 1260-
61.  He had been in the hospital with meningitis and requested the City 
grant him additional time to clean up his yard, but the City denied his 
request.  Id.  The plaintiff raised several claims against the City, 
including a failure to reasonably accommodate him in violation of Title 
II of the ADA.  Id. at 1261, 1264.  The City argued he could not establish 
discrimination because the plaintiff could not establish he was treated 
any differently than an able-bodied person, i.e., the City treated the 
disabled and able-bodied equally because it refused to grant anyone 
an extension.  Id. at 1265.  The Ninth Circuit did not find this a viable 
defense, and concluded the Plaintiff need not establish he was treated 
differently in order to establish a claim for failure to reasonably 
accommodate.  Id. at 1266.  The Ninth Circuit concluded that 
modifications to municipal code enforcement fell under Title II’s 
provisions.  Id. at 1269. 

 
The U.S. Department of Justice (“DOJ”) administers Title II of 

the ADA.  With regard to Title II accommodations, the DOJ’s ADA 
Update: A Primer for State and Local Governments, states that the ADA 
allows and may require different treatment of a person with disabilities 
in situations where such treatment is necessary in order for a person 
with a disability to participate in a civic activity.  U.S. DEP’T OF JUSTICE, 
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CIV. RIGHTS DIV., DISABILITY RIGHTS SEC., ADA UPDATE: A PRIMER FOR 
STATE AND LOCAL GOVERNMENTS (Jun. 2015), at 3, 
https://www.ada.gov/regs2010/titleII_2010/titleII_primer.pdf (“DOJ 
Guidance”).  A specific example given in the DOJ Guidance is if a city 
council member has a disability that prevents her from attending city 
council meetings in person, then delivering papers to her home and 
allowing her to participate by telephone or videoconferencing would 
enable her to carry out her duties.  See id.  The DOJ Guidance goes on 
to state that only “reasonable” modifications are required.  Id. at 3-4.  
Any modification that would result in a “fundamental alteration,” 
meaning a change in the essential nature of the entity’s programs or 
services, is not required.  Id. at 4. 

 
C. The Respective Chamber Should Carefully Consider 

Requests for Accommodation Under the ADA 
 
With regard to both Title I and Title II of the ADA, if legislators 

provide evidence they have either a physical or mental disability and 
that their medical professionals advise them they cannot safely attend 
in person as currently planned because of that disability, then the 
applicable chamber should examine the requested accommodations 
and determine whether the requested accommodation or any equally 
effective alternative accommodations would enable the legislator to 
perform the essential functions of her position (for purposes of Title I) 
or enable her to participate in the services, programs or activities of the 
Legislature (for purposes of Title II).  Under Title I, the requested 
accommodation can be denied if it is unreasonable or would constitute 
an undue hardship.  Under Title II, the chamber only has to implement 
reasonable modifications.  The question of whether a requested 
accommodation constitutes a “fundamental alteration” under Title II is 
going to be a fact-intensive inquiry.  A claim brought under either 
section would likely be fact-intensive and therefore likely difficult to 
prevail upon in summary judgment. 

 
III. Conclusion 

 
Recognizing that this office cannot offer a definitive legal 

answer at this time with regard to the ADA questions, this office will be 
available should the need arise to evaluate a request for 
accommodation, whether it constitutes an undue hardship, its 
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reasonableness, and other legal issues at the request of the 
Legislature.  With regard to compliance with the Governor, Director of 
IDHW, and public health district orders, it is likely that they apply within 
the public spaces of the Capitol Building, while specific constitutional 
officers and each chamber of the Legislature has authority over their 
respective chambers, offices, meeting rooms, and other areas. 

 
I hope that you find this analysis helpful. 
 

Sincerely, 
 
BRIAN KANE 
Assistant Chief Deputy  

1  Under article IV, section 5 of the Idaho Constitution, and Idaho Code 
section 46-1008, the Governor has the authority to issue an executive order or 
proclamation that could supersede any orders issued by the Idaho Department 
of Health and Welfare, a public health district, or a city. 

2  The CDH Order restricts social gatherings to ten persons or fewer 
and other gatherings, including governmental activities, to fifty persons or 
fewer.  See CDH Order, Restrictions, at 2 ¶ 2. 
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August 17, 2020 
 
 
The Honorable Lori Den Hartog 
Senator, Idaho State Senate 
Idaho State Capitol 
P. O. Box 83720 
Boise, ID 83720 
VIA EMAIL: ldenhartog@senate.idaho.gov 
 

Re: Request for AG analysis 
 
Dear Senator Den Hartog: 
 

You have asked this office to analyze the impact of the U.S. 
Supreme Court’s decision in Espinoza v. Montana Department of 
Revenue, 140 S. Ct. 2246, 207 L. Ed 2d 679 (2020), on article IX, 
section 5 of the Idaho Constitution (Idaho’s Blaine Amendment referred 
to herein as “Idaho’s ‘no-aid’ provision”). 

 
The Espinoza case concerned a scholarship program 

established by the Montana Legislature.  The Montana Supreme Court 
determined that Montana’s no-aid provision barred private religious 
schools from receiving scholarships.  The U.S. Supreme Court 
answered “whether the Free Exercise Clause precluded the Montana 
Supreme Court from applying Montana’s no-aid provision to bar 
religious schools from the scholarship program.”1 

 
The U.S. Supreme Court held that by applying the no-aid 

provision to prohibit a religious school from obtaining scholarships 
solely because it was a religious school required the law to be analyzed 
under the strictest scrutiny.  Montana was then forced to show that it 
was advancing an interest of the highest order (a compelling interest).  
Montana also had to show that the application of the no-aid provision 
to bar the private religious school from receiving scholarships was 
narrowly tailored to the state’s compelling interest.  In short, Montana 
had to show that applying the no-aid provision to the scholarship 
program survived strict scrutiny, and the U.S. Supreme Court held it did 
not. 
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SUMMARY CONCLUSION OF ESPINOZA’S EFFECT ON 
ENFORCEMENT OF IDAHO’S BLAINE AMENDMENT 
 
Regarding Idaho’s no-aid provision, it has not been found to be 

unconstitutional in all situations.  But if Idaho adopts a law that gives a 
government benefit and then uses the no-aid provision to deny a church 
or other religious entity that government benefit solely because the 
church is a church or the religious entity is a religious entity, then 
Espinoza could require that the law be reviewed under strict scrutiny. 
Idaho would be forced to demonstrate a compelling interest and show 
that its act of applying the no-aid provision was narrowly tailored to the 
compelling interest.  If Idaho could not make both showings, then the 
no-aid provision would be held unconstitutional as applied to whatever 
government benefit was at issue.  Whether strict scrutiny would be 
applied will depend on the specifics of that law. 

 
The Espinoza opinion also identified circumstances where a no-

aid law could be applied constitutionally.  Espinoza discussed an earlier 
Supreme Court case where a Washington scholarship program had 
prohibited scholarships from being used by students to prepare for the 
ministry, but had allowed scholarships to be used at a religious school 
generally.  The Court held that the Washington program was 
constitutional because (1) there was a “historic and substantial” state 
interest in not funding training of the clergy, and (2) Washington had 
narrowly focused the no-aid provision to bar funding for a certain field 
of study. 

 
DISCUSSION 

 
This analysis will address the background of the Montana law 

at issue in Espinoza, key points from the Espinoza decision, and 
conclude by explaining Espinoza’s application to Idaho’s no-aid 
provision. 

 
I. Montana’s law at issue in Espinoza. 

 
The Montana Legislature had established a tax credit for 

taxpayers who donated to certain student scholarship organizations.2  
The scholarship organizations were then permitted to use the donations 
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to award scholarships for children’s tuition at qualified private schools 
under a statutory framework.3  

 
The Montana Legislature required that this scholarship program 

comply with Montana’s “no-aid” provision.4  That provision provides: 
 
Aid prohibited to sectarian schools. (1) The 
legislature, counties, cities, towns, school districts, and 
public corporations shall not make any direct or indirect 
appropriation or payment from any public fund or 
monies, or any grant of lands or other property for any 
sectarian purpose or to aid any church, school, 
academy, seminary, college, university, or other literary 
or scientific institution, controlled in whole or in part by 
any church, sect, or denomination. 
 

Mont. Const. art. X, § 6(1).  This provision is similar to Idaho’s.5  The 
Montana Department of Revenue then promulgated an administrative 
rule that prohibited families from using the scholarships at religious 
schools.6 

 
The lawsuit began when three mothers of children attending a 

qualifying, private Christian school sued the Montana Department of 
Revenue.7 (One mother’s child had received scholarships, and the 
other two had children who were eligible for and planned to apply for 
scholarships.8)  As a result of the no-aid policy, the scholarship would 
not be permitted to go to the private Christian school.  After the trial 
court sided with the mothers and enjoined the administrative rule, the 
case went to the Montana Supreme Court.9  The Montana Supreme 
Court reversed, but decided to invalidate the entire scholarship 
because the program could not be squared with the no-aid provision.10 

 
II. The key points from the Supreme Court’s decision in 

Espinoza. 
 
The U.S. Supreme Court first remarked that there was no 

dispute that the scholarship program was permissible under the 
Establishment Clause of the First Amendment.11  Thus the question 
was whether the no-aid provision as applied to the scholarship program 
violated the Free Exercise Clause.12 
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To answer this question, the U.S. Supreme Court turned back 
to the Trinity Lutheran13 decision where it held that “disqualifying 
otherwise eligible recipients from a public benefit ‘solely because of 
their religious character’ imposes ‘a penalty on the free exercise of 
religion that triggers the most exacting scrutiny.’”14 

 
The U.S. Supreme Court concluded that Montana’s no-aid 

provision, when applied to the scholarship program, had two impacts 
that caused it to fall under Trinity Lutheran’s principle and require that 
the law be analyzed under strict scrutiny:15 

 
1. It prohibited private religious schools from public benefits “solely 

because of the religious character of the schools.” 
2. It prohibited parents from being able to use the scholarships at 

private religious schools of their choice, “again solely because 
of the religious character of the school.” 
 
The Espinoza opinion reinforces the Supreme Court’s earlier 

decision in Trinity Lutheran that a public benefit that excludes religious 
schools from the benefit solely because the schools are religious will 
be examined under strict scrutiny.16  To satisfy strict scrutiny, the 
government’s action must advance interests of the highest order and 
be narrowly tailored to those interests.17 

 
In Espinoza, the no-aid provision, when applied to the 

scholarship program, barred religious schools from a government 
benefit (the scholarship program) solely because they were religious 
schools.18  Thus, strict scrutiny applied.19  Montana did not show both 
a compelling interest and a narrowly tailored application of the no-aid 
provision.  Montana’s claimed interest in creating greater separation of 
church and state was not compelling where it infringed free exercise; 
infringement of First Amendment rights did not promote religious 
freedom; and public education was not safeguarded by the application 
of the no-aid provision, as the provision only required religious schools 
to bear the weight.20 

 
The Supreme Court did distinguish its prior decision in Locke, 

which upheld Washington’s scholarship program, even though the 
Washington program prevented a student from using a scholarship to 
obtain a degree in theology.21 (Washington had a no-aid provision and 
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a specific statute applying that provision to the program.22)  Washington 
had permitted scholarships to be used at private schools, including 
private religious schools, but had not permitted the scholarships to be 
used toward devotional theology degrees.23  In Locke, the Court upheld 
the program because Washington had zeroed-in on a “particular 
‘essentially religious’ course of instruction at a religious school.”24  In 
addition, there was a historic state interest in not funding the training of 
clergy.25 

 
The Locke decision was not applicable to Montana’s 

scholarship program.  Unlike Locke: (i) Montana did not “zero in” on a 
particular essentially religious course of instruction, and (ii) there was 
no “historic and substantial” state interest in disqualifying religious 
schools from government aid.26 

 
One additional point should be noted. The U.S. Supreme Court 

had to work from the premise that Montana’s scholarship program 
“qualified as ‘aid’ prohibited under the Montana Constitution.”27  This is 
because the Montana Supreme Court had interpreted aid under state 
law.  Although Montana interpreted its no-aid provision to apply to the 
scholarship program does not mean that other states would reach the 
same conclusion.  As the Supreme Court pointed out, “many States 
today—including those with no-aid provisions—provide support to 
religious schools through vouchers, scholarships, tax credits, and other 
measures.  According to petitioners, 20 of 37 States with no-aid 
provisions allow religious options in publicly funded scholarship 
programs, and almost all allow religious options in tax credit 
programs.”28 

 
III.  Analyzing Espinoza’s impact on Idaho’s no-aid provision. 

 
Idaho’s no-aid provision is similar to Montana’s, and provides: 
 
SECTARIAN APPROPRIATIONS PROHIBITED. 
Neither the legislature nor any county, city, town, 
township, school district, or other public corporation, 
shall ever make any appropriation, or pay from any 
public fund or moneys whatever, anything in aid of any 
church or sectarian or religious society, or for any 
sectarian or religious purpose, or to help support or 
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sustain any school, academy, seminary, college, 
university or other literary or scientific institution, 
controlled by any church, sectarian or religious 
denomination whatsoever; nor shall any grant or 
donation of land, money or other personal property ever 
be made by the state, or any such public corporation, to 
any church or for any sectarian or religious purpose; 
provided, however, that a health facilities authority, as 
specifically authorized and empowered by law, may 
finance or refinance any private, not for profit, health 
facilities owned or operated by any church or sectarian 
religious society, through loans, leases, or other 
transactions. 
 

Idaho Const. art. IX, § 5.  Idaho’s no-aid provision has been amended 
one time (in 1980) since its original incorporation in the Idaho 
Constitution adopted in 1890. 

 
The provision has been infrequently analyzed by the Idaho 

Supreme Court.  In the one case decided post-amendment, the Idaho 
Supreme Court held that the no-aid provision was preempted by the 
Individuals with Disabilities Education Act in the situation before it.29  
Prior to the amendment, the Idaho Supreme Court concluded that the 
no-aid provision prevented the Idaho Health Facilities Authority from 
acting upon an agreement with a hospital to issue bond anticipation 
notes that would be repaid.30  And in another, the Idaho Supreme Court 
concluded that the no-aid provision prohibited a school district from 
providing transportation to students of parochial schools.31  In two other 
cases, Idaho’s no-aid provision was not analyzed in great detail.32 

 
This office has previously addressed or analyzed the impact of 

Idaho’s no-aid provision in multiple Opinions of the Attorney General.33  
Most recently, this office answered several questions related to the 
impact of Trinity Lutheran in an Opinion from 2018.34 

 
With respect to Idaho’s no-aid provision, the U.S. Supreme 

Court in Espinoza did not decide whether all no-aid provisions were 
constitutional, either on their face or as applied in a particular situation. 
And the U.S. Supreme Court did not address Idaho’s no-aid provision, 
much less even cite it.  Instead, the U.S. Supreme Court decided 
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whether Montana’s no-aid provision was unconstitutional as applied to 
the scholarship program that Montana had crafted.35  Nonetheless, 
there are some points that can be made with respect to Idaho’s no-aid 
provision. 

 
First, Idaho’s no-aid provision has not yet been ruled or found 

to be facially unconstitutional.  The U.S. Supreme Court in the Trinity 
Lutheran decision expressly said it was not addressing in that case 
whether no-aid provisions fall within the scope of the rule “that ‘a law 
targeting religious beliefs as such is never permissible.’”36  And the 
Supreme Court’s decision in Espinoza only addressed the Montana no-
aid provision and only held it was unconstitutional as applied to the 
particular scholarship program. 

 
Second, the Espinoza opinion makes clear that there may be 

situations in which Idaho’s no-aid provision, as applied to a particular 
government benefit, would be subject to strict scrutiny review.  For 
example, if Idaho applies the no-aid provision to prohibit a religious 
entity from receiving a government benefit solely because the religious 
entity is a religious entity, then a court considering a Free Exercise 
Clause challenge to such action would be able to analogize the 
situation before it to that before the U.S. Supreme Court in Trinity 
Lutheran and Espinoza.  If the case was controlled by Trinity Lutheran 
and Espinoza, then the court would be required to apply strict scrutiny 
analysis—rather than rational basis review37—and determine whether 
the State’s action furthers a compelling government interest and 
whether the State’s action is narrowly tailored to that interest. 

 
Third, both Trinity Lutheran and Espinoza involved 

discrimination based upon the religious character of the institution—the 
fact that it was a religious school—or what the Supreme Court calls 
“religious status.”  The Supreme Court rejected Montana’s 
characterization that it was discriminating against religious uses of 
government aid—i.e., the Christian school using the money for religious 
classes.38  The Supreme Court also made clear that it had not yet 
decided that something other than strict scrutiny would apply to 
discrimination against a religious use of government benefits. Some 
members of the Supreme Court even questioned whether there was “a 
meaningful distinction between discrimination based on use or conduct 
and that based on status.”39  Practically, this means that if Idaho ever 
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has a public benefit that discriminates against a religious entity’s use of 
the benefit, and such discrimination is challenged in court, then Idaho 
may need to be prepared to show that the law would survive strict 
scrutiny analysis. 

 
Fourth, the U.S. Supreme Court’s discussion of Locke appears 

to indicate that there are situations in which no-aid provisions can be 
upheld as constitutional in some circumstances.  The Espinoza opinion 
distanced the situation in Montana from Locke in two “critical ways.”  
First, Washington’s scholarship program in Locke had zeroed-in on and 
discriminated against a particular “essentially religious” course of 
instruction at a religious school, but had permitted scholarships to be 
used at “pervasively religious schools.”40  Second, there was a “historic 
and substantial” state interest that had existed since the founding era 
in not funding the training of clergy.41  Outside of Locke, the Supreme 
Court also noted that many states, including those with no-aid 
provisions, had provided some kind of support to religious schools. 

 
Fifth, the fact that Idaho’s no-aid provision has been amended 

in the last half century will likely not matter, or not matter much, to a 
court when determining its constitutionality.  Although Montana had 
pointed out that many states had adopted no-aid provisions and that 
Montana had re-adopted its own in the 1970s, the Supreme Court was 
unconvinced that there was a historical and substantial tradition against 
aiding religious schools, like there was in Locke in aiding clergy.42  
Justice Alito’s concurrence offered the most thorough response to the 
claim in Espinoza that the re-adoption or re-enactment of the Montana 
no-aid provision in the 1970s had “cleansed [the provision] of its bigoted 
past,” but the majority opinion did not confront the argument head-on.43 

 
CONCLUSION 

 
In summary, the Espinoza opinion reiterated the concepts of 

Trinity Lutheran when a no-aid provision was applied to discriminate 
against a religious entity based on the fact that it was a religious entity.  
The Idaho no-aid provision has not yet been ruled or found to be 
unconstitutional.  However, if the State passes legislation that prohibits 
a benefit to a religious institution, that law may need to satisfy strict 
scrutiny standards if challenged in court.  Whether strict scrutiny would 
be applied will depend upon the specifics of that legislation. 
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Please contact me with any questions. 
 

Sincerely, 
 
BRIAN V. CHURCH 
Deputy Attorney General 

1  Espinoza, 140 S. Ct. at 2254. 
2  Mont. Code Ann. §§ 15-30-3101, et seq. 
3  Mont. Code Ann § 15-30-3103. 
4  Mont. Code Ann. 15-30-3101. 
5  For comparison, Idaho’s art. IX, § 5 reads: 

Section 5.  SECTARIAN APPROPRIATIONS 
PROHIBITED. Neither the legislature nor any county, 
city, town, township, school district, or other public 
corporation, shall ever make any appropriation, or pay 
from any public fund or moneys whatever, anything in 
aid of any church or sectarian or religious society, or for 
any sectarian or religious purpose, or to help support or 
sustain any school, academy, seminary, college, 
university or other literary or scientific institution, 
controlled by any church, sectarian or religious 
denomination whatsoever; nor shall any grant or 
donation of land, money or other personal property ever 
be made by the state, or any such public corporation, to 
any church or for any sectarian or religious purpose; 
provided, however, that a health facilities authority, as 
specifically authorized and empowered by law, may 
finance or refinance any private, not for profit, health 
facilities owned or operated by any church or sectarian 
religious society, through loans, leases, or other 
transactions. 

6  Mont. Admin. R. 42.4.802(1)(a) (2015). 
7  Espinoza, 140 S. Ct. at 2252. 
8  Id. 
9  Id. at 2252-53. 
10  Id. at 2253. 
11 Id. at 2254. 
12  Id. 
13  Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 

2012, 198 L. Ed. 2d 551 (2017). 
14  Espinoza, 140 S. Ct. at 2255 (quoting Trinity Lutheran, 137 S. Ct. 

at 2021). 
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15  Id. 
16  Trinity Lutheran, 137 S. Ct. at 2021-22. 
17  Espinoza, 140 S. Ct. at 2260 (citation omitted). 
18  Id. at 2255. 
19  Id. at 2260. 
20  Id. at 2260-61. 
21  Id. at 2257 (discussing Locke v. Davey, 540 U.S. 712, 124 S. Ct. 

1307, 158 L. Ed. 2d 1 (2004)). 
22  Locke, 540 U.S. at 715-16. 
23  Espinoza, 140 S. Ct. at 2257. 
24  Id. 
25  Id. at 2258. 
26  Id. at 2257-58. 
27  Id. at 2254. 
28  Id. at 2259. 
29  Doolittle ex rel. Doolittle v. Meridian Jt. Sch. Dist. No. 2, 128 Idaho 

805, 813, 919 P.2d 334, 342 (1996). Cf. Hoppock ex rel. Hoppock v. Twin Falls 
Sch. Dist. No. 411, 772 F. Supp. 1160 (D. Idaho 1991) (concluding that Equal 
Access Act preempted application of Idaho’s no-aid provision in that setting). 

30  Bd. of Cty. Comm’rs of Twin Falls Cty. v. Idaho Health Facilities 
Auth., 96 Idaho 498, 509, 531 P.2d 588, 599 (1974). 

31  Epeldi v. Engelking, 94 Idaho 390, 398, 488 P.2d 860, 868 (1971). 
32  State v. Hansen, 101 Idaho 350, 612 P.2d 1197 (1980); Pike v. 

State Bd. of Land Comm’rs, 19 Idaho 268, 113 P. 447 (1911). 
33  E.g., 1978 Idaho Att’y Gen. Ann Rpt. 74; 1989 Idaho Att’y. Gen. 

Ann. Rpt. 42; 1997 Idaho Att’y Gen. Ann. Rpt. 13; 2018 Idaho Att’y Gen. Ann. 
Rpt. 5.  See also Informal Guideline (Feb. 7, 1992), 1992 Idaho Att’y Gen. Ann. 
Rpt. 54. 

34  2018 Idaho Att’y Gen. Ann. Rpt. 5. 
35  E.g., Espinoza, 140 S. Ct. at 2256. See also id. at 2278 (Ginsburg, 

J., with Kagan, J., dissenting) (“this Court's majority accepts—that the 
provision is unconstitutional as applied”). 

36  Trinity Lutheran, 137 S. Ct. at 2024 n.4 (citations omitted).  See 
also Ronald D. Rotunda & John E. Nowack, 6 TREATISE ON CONST. L. § 21.17 
(May 2020 Westlaw ed.). 

37  E.g., Ricks v State Contractors Bd., 164 Idaho 689, 700, 435 P.3d 
1, 12 (Ct. App. 2018) (applying rational basis review to claim regarding 
requirement of listing Social Security Number on application), writ of certiorari 
pending to U.S. Supreme Court. 

38  Espinoza, 140 S. Ct. at 2256. 
39  Id. at 2257. 
40  Id. 
41  Id. at 2257-58. 
42  Id. at 2259. 
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43  Id. at 2273 (Alito, J., concurring). 
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August 20, 2020 
 
 
The Honorable Brent Hill 
President Pro Tempore 
Idaho State Senate 
Idaho State Capitol 
700 W. Jefferson Street 
Boise, Idaho 83702 
VIA EMAIL: bhill@senate.idaho.gov 
 
The Honorable Todd Lakey 
Idaho State Senate 
Idaho State Capitol 
700 W. Jefferson Street 
Boise, Idaho 83702 
VIA EMAIL: tlakey@senate.idaho.gov  
 

Re: Request for AG Analysis 
 
Dear Mr. Pro Tem and Senator Lakey: 
 

This e-mail is in response to your inquiry regarding the 
Governor’s Proclamation calling for an extraordinary session.  
Specifically you have asked whether the Legislature is bound to only 
consider the RSs identified within the proclamation, or is bound by the 
subjects identified within the RSs.  As explained below, the Legislature 
has the authority to legislate on the subjects identified within the RSs 
and Proclamation. 

 
The Governor Identifies the Purposes and Subjects of the 

Extraordinary Legislative Session. 
 
Article IV, section 9 provides: 
 
The governor may, on extraordinary occasions, convene 
the legislature by proclamation, stating the purposes for 
which he has convened it; but when so convened it shall 
have no power to legislate on any subjects other than 
those specified in the proclamation; but may provide for 
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the expenses of the session and other matters incidental 
thereto. He may also, by proclamation, convene the 
senate in extraordinary session for the transaction of 
executive business. 
 
Within his proclamation, the Governor identified the following 

purposes for the convening of the Legislature: 
 

To consider the passage of RS28046 regarding 
absentee voting during the pandemic, RS28045 
regarding in person polling locations during the 
pandemic, and RS28049 regarding civil liability…. 
 

Governor’s Proclamation, at 2 (Aug. 19, 2020).  Although specific RSs 
are identified, the subjects of those RSs are also identified.  This call 
allows the Idaho Legislature to address these subjects in any manner 
it sees fit.  “RS #” is short for “Routing Slip #.”   This routing slip is a 
proposed piece of legislation that has not been introduced into either 
chamber of the Legislature.  The only way for an RS to be introduced 
is through a print hearing within a germane committee.  Under article 
IV, section 9 of the Idaho Constitution, the Governor’s Proclamation’s 
reference to specific RS #s are best interpreted as suggestions by the 
Governor as to how the Legislature could address the subjects 
identified in the Proclamation.  The Legislature is not bound to them, 
nor reduced to a simple yes or no vote on only those RS #s.  Under 
article IV, section 9, the Legislature still retains its authority and 
processes under article III, even though the subjects of those 
processes may be limited by the article IV, section 9 Proclamation. 

 
The Legislature is Vested with the Authority to Address the 

Purposes and Subjects Identified by the Governor. 
 
This conclusion is reinforced by article III, section 1 of the Idaho 

Constitution which vests the legislative power of the State in the Senate 
and House of Representatives.  The Governor exercises the executive 
authority of identifying the timing and purpose(s) of an extraordinary 
session of the Legislature, but article IV, section 9 conveys no 
legislative authority upon the Governor.  That authority remains wholly 
with the Idaho Legislature through the Senate and House of 
Representatives. 
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Absent a constitutional grant of legislative authority to the 
Governor, article II, section 1 prevents the executive branch from 
exercising any power properly belonging to the legislative branch.  
Interpreting article IV, section 9’s authority to authorize the Governor to 
limit the Legislature to a specific piece of legislation would likely violate 
article II, section 1 as well as improperly invade the province of article 
III, section 1.  The Legislature has the ability to propose its own 
legislation1 as long that legislation falls within the purpose and subjects 
of the Governor’s Proclamation. 

 
Importantly, all other aspects associated with the legislative 

process remain in place for purposes of an extraordinary session.  If 
the Governor disagrees with the legislation adopted to address the 
purpose and subject of the Proclamation, the Governor retains his 
ability to veto that legislation under article IV, section 10.  Equally, the 
Legislature retains its ability to override a gubernatorial veto. 

 
As explained above, the Governor identifies the purpose and 

subject for the extraordinary session.  The Governor may also propose 
a potential piece of legislation to address the identified subject, but the 
Legislature is not bound to only the Governor’s proposal.  The 
Legislature is only bound to addressing the subjects identified within 
the Proclamation.  The Legislature may fulfill the call of the Governor’s 
Proclamation through its independent legislative authority under article 
III of the Idaho Constitution. 

 
I hope that you find this analysis helpful. 
 

Sincerely, 
 
BRIAN KANE 
Assistant Chief Deputy 

1  Routing slips are administrative tools for legislators and the 
Legislative Services Office to track and organize legislative ideas that may or 
may not become actual pieces of legislation.  An RS is not a piece of legislation 
and will not become one unless it is printed through a committee and assigned 
a bill number.  Legally, an RS has no status. 
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August 25, 2020 
 
 
The Honorable Brent Hill 
President Pro Tempore 
Idaho State Senate 
700 W. Jefferson Street, Room W331 
Boise, Idaho 83702 
VIA EMAIL: bhill@senate.idaho.gov  
 

Re: Request for AG Analysis 
 
Dear Mr. Pro Tem: 
 

This letter is in response to your inquiry regarding the authority 
of cities and public health districts.  Specifically, you have asked 
whether city and public health district’s health order authority is reliant 
upon a Governor’s Declaration of Emergency under Idaho Code 
sections 46-1008 or 46-601?1  As explained below, cities and public 
health districts have their own independent authority to issue public 
health orders and do not require a Governor’s executive order or 
proclamation or an order of quarantine issued by the Director of the 
Department of Health and Welfare. 

 
Public Health Districts Are Independently Empowered to  

Protect Public Health 
 
Under Idaho law, the state has been divided into seven public 

health districts.  Idaho Code § 39-408.  Each of these public health 
districts has the statutorily designated legal authority to both issue 
health measures and orders of quarantine.  There is no question that 
the Legislature has provided ample authority for public health districts 
to address the pandemic within their jurisdictions, and this authority is 
not confined to any requirement for an executive emergency 
declaration or order of quarantine.2  Under Idaho Code section 39-
414(2), health districts have the authority to: 

 
To do all things required for the preservation and 
protection of the public health and preventive health, 
and such other things delegated by the director of the 
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state department of health and welfare or the director of 
the department of environmental quality and this shall 
be authority for the director(s) to so delegate. 
 
Recognizing that public health districts are authorized “[t]o do 

all things required for the preservation and protection of the public 
health and preventative health…,” the districts have the independent 
ability to adopt measures designed to both prevent and address the 
pandemic.  Nothing within this grant of authority suggests that it may 
only be exercised upon the issuance of a Governor’s declaration of 
emergency or the Director’s order of quarantine.  These provisions 
recognize the independent discretionary authority of the public health 
districts. 

 
This independent authority is reinforced by Idaho Code section 

39-415, which provides public health districts with equivalent authority 
to that of the Director of the Department of Health and Welfare to issue 
orders of quarantine: 

 
QUARANTINE. The district board shall have the same 
authority, responsibility, powers, and duties in relation to 
the right of quarantine within the public health district as 
does the state. 
 
Public health districts thus have independent authority to adopt 

measures necessary for the preservation and protection of public and 
preventative health along with all of the quarantine authority assigned 
to the State.  The State’s quarantine authority is found in Idaho Code 
section 56-1003(7): 

 
The director, under rules adopted by the board of health 
and welfare, shall have the power to impose and enforce 
orders of isolation and quarantine to protect the public 
from the spread of infectious or communicable diseases 
or from contamination from chemical or biological 
agents, whether naturally occurring or propagated by 
criminal or terrorist act. 
 

(a) An order of isolation or quarantine issued 
pursuant to this section shall be a final agency action 
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for purposes of judicial review. However, this shall 
not prevent the director from reconsidering, 
amending or withdrawing the order. Judicial review 
of orders of isolation or quarantine shall be de novo. 
The court may affirm, reverse or modify the order 
and shall affirm the order if it appears by a 
preponderance of the evidence that the order is 
reasonably necessary to protect the public from a 
substantial and immediate danger of the spread of 
an infectious or communicable disease or from 
contamination by a chemical or biological agent. 
 
(b) If the director has reasonable cause to believe a 
chemical or biological agent has been released in an 
identifiable place, including a building or structure, 
an order of quarantine may be imposed to prevent 
the movement of persons into or out of that place, 
for a limited period of time, for the purpose of 
determining whether a person or persons at that 
place have been contaminated with a chemical or 
biological agent which may create a substantial and 
immediate danger to the public. 
 
(c) Any person who violates an order of isolation or 
quarantine shall be guilty of a misdemeanor. 

 
Based upon Idaho Code section 39-415, it appears that the 

entirety of this provision, along with the rules promulgated by the Board 
of Health and Welfare are incorporated into the authority of the public 
health districts.  This legislative delegation of authority, combined with 
Idaho Code section 39-414(2)’s direction that local public health 
districts “do all things required for the preservation and protection of the 
public health and preventative health,” operate to authorize local public 
health districts to take any necessary measures to address the COVID-
19 pandemic.  Those measures properly adopted have the force of law 
and are not reliant on any external exercise of power or authority. 
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Cities Have Independent Authority to Adopt Any Necessary 
Public Health Ordinances 

 
Idaho’s Constitution also provides city governments with a 

broad grant of police power.  Article XII, section 2 provides: 
 
LOCAL POLICE REGULATIONS AUTHORIZED. Any 
county or incorporated city or town may make and 
enforce, within its limits, all such local police, sanitary 
and other regulations as are not in conflict with its 
charter or with the general laws. 
 
This provision provides cities with independent constitutional 

authority to enact provisions designed to protect the health, safety, and 
welfare of their citizens, unless the Legislature has proscribed such 
regulations.  In this instance, the Idaho Legislature has specifically 
authorized cities to address situations requiring protection of the public 
health. 

 
Idaho Code section 50-304 directs: 
 
PRESERVATION OF PUBLIC HEALTH. Cities may 
establish a board of health and prescribe its powers and 
duties; pass all ordinances and make all regulations 
necessary to preserve the public health; prevent the 
introduction of contagious diseases into the city; make 
quarantine laws for that purpose and enforce the same 
within five (5) miles of the city. 
 
This grant of authority is both express and broad.  In particular, 

the direction to pass all ordinances necessary to preserve the public 
health along with the direction to prevent the introduction of contagious 
diseases within the city enables Idaho cities to directly address public 
health issues before and after it enters a city. 

 
Mayors have the authority to enforce these measures.  Idaho 

Code section 50-606 provides: 
 
POLICE POWERS OF MAYOR. The mayor shall have 
such jurisdiction as may be vested in him by ordinance 
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over all places within five (5) miles of the corporate limits 
of the city, for the enforcement of any health or 
quarantine ordinance and regulation thereof, and shall 
have jurisdiction in all matters vested in him by 
ordinance, except taxation, within one (1) mile of the 
corporate limits of said city and over such properties as 
may be owned by the city without the corporate limits. 
 
When the city council and mayor’s authority are combined, the 

independent discretionary authority of cities to respond to both the 
threat and the presence of a public health issue does not require the 
issuance of a Governor emergency declaration or Director’s order of 
quarantine. 

 
Under Idaho’s constitution and statutes, political subdivisions 

within Idaho are granted independent discretionary authority to address 
public health issues.  This authority is overlapping and concurrent, 
which serves as a powerful check and balance to ensure public health 
decisions are made to the appropriate level of government. 

 
Sincerely, 
 
BRIAN KANE 
Assistant Chief Deputy 

1  The Governor’s emergency authority flows from article IV, sections 
4 and 5 of the Idaho Constitution, where supreme executive authority is vested 
in the office as well as assigned to the Governor the authority of Commander 
In Chief of the Idaho National Guard.  The combination of these two grants of 
authority affirmatively place the Governor as the executive officer in times of 
emergency. 

2  An order of quarantine issues from the Director of the Department 
of Health and Welfare.  Idaho Code § 56-1003(7).  As explained within this 
letter, public health districts have the same authority as the Director to issue 
orders of quarantine.  Idaho Code § 39-415. 
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September 24, 2020 
 
 
Matt Tobeck 
Local Government Policy Analyst 
Idaho Freedom Foundation 
802 W. Bannock Street, Suite 405 
Boise, Idaho 83702 
VIA EMAIL: Matt@IdahoFreedom.org 
 

Re: Open Meetings Law Investigations – Central District 
Health Board of Health – Our File No. 20-70935 

 
Dear Mr. Tobeck: 
 

Thank you for your letter of September 2, 2020, expressing the 
Idaho Freedom Foundation’s concerns about this office’s approach to 
open meetings law compliance.  Within the letter, you complain about 
the manner in which this office addressed recent open meeting 
complaints against the Central District Health Board of Health 
(“Board”), which were referred to this office by the Ada County 
Prosecutor. 

 
Each of the complaints referenced in your letter were thoroughly 

investigated by this office.  In your letter, you do not seem to have any 
concerns regarding the investigation process used by this office.  
Rather, your concerns appear focused on this office’s enforcement 
methods at the conclusion of those investigations.  More specifically, 
you seem to suggest that enforcement of Idaho’s Open Meetings Law 
is only achieved through the imposition of civil penalties. 

 
This office’s enforcement of Idaho’s Open Meetings Law is 

much broader than merely seeking to impose civil penalties upon what 
are largely part-time, volunteer board or commission members.  
Enforcement by this office focuses heavily on education, training, and 
corrective action with the goal of increasing transparency and public 
access.  In this regard, the law and this office focus on encouraging 
compliance with the Open Meetings Law.  It is essential to note that 
most of Idaho’s government is comprised of ordinary citizens stepping 
up to volunteer on behalf of their fellow citizens to act in the best 
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interests of the State of Idaho.  Idaho Code section 74-208(7) carefully 
balances the requirements of the law with a non-technician’s familiarity 
of the law by permitting Idaho’s citizen volunteer boards, commissions, 
and other units of government to recognize, admit, and correct their 
mistakes under the Open Meetings Law. 

 
In the matters referenced in your letter, this office’s efforts 

resulted in the Board taking action to address and correct the substance 
of each complaint.1  Additionally, as part of this office’s enforcement of 
the Open Meetings Law, the Board, its staff, and its legal counsel all 
participated in an open meetings training session provided by staff from 
this office where the substance of each of these complaints was 
discussed.  In short, through the investigation and enforcement efforts 
of this office, the Board has corrected its internal processes for 
developing and posting meeting notices, as well as the manner in which 
it provides for in-person meeting attendance by the public during an 
ongoing pandemic. 

 
I agree that Idaho’s Open Meeting Laws are an important 

foundational element of government.  The best outcome for the State 
of Idaho and its citizens is ongoing compliance with the law.  I hope that 
you will agree that the cure provision in Idaho Code section 74-208(7) 
along with training in the law will help to ensure that governmental 
entities at all levels of Idaho’s government comply with the law. 

 
Sincerely, 
 
BRIAN KANE 
Assistant Chief Deputy 

                                                      
1  It is essential to note that in each of the scenarios complained of, 

the public was never excluded or unable to observe the conduct of the 
meeting.  In fact, each of the meetings in which a complaint was made is still 
accessible in its entirety for public review at 
https://www.youtube.com/user/dfotsch/videos (last visited Sept. 17, 2020). 
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October 14, 2020 
 
 
Chair Betty Ann Nettleton 
Central District Health Board 
707 N. Armstrong Pl. 
Boise, ID 83704 
VIA EMAIL: ba-nettleton@hotmail.com 
 

Re: Request for opinion on authority over public health 
district personnel decisions  

 
Dear Chair Nettleton: 
 

On September 23, you requested an opinion from the Attorney 
General’s Office about possible conflicts in laws for the public health 
districts and the State Division of Human Resources (“DHR”).  In 
particular, you note public health districts must act “in conformance” or 
“in compliance” with the personnel system established in Idaho Code 
sections 67-5301, et seq., but that the statute applies only to state 
entities and employees, which do not include the public health districts.  
You also note the public health districts are partially funded by the 
Legislature, but it is unclear whether this acts as a grant of implied 
power in the executive branch over public health district personnel 
decisions.  You follow with specific questions now restated and 
answered with your initial observations in mind. 

 
Question No. 1:  Is it constitutional to legislatively create 

an independent public body corporate and politic under the Idaho 
Constitution, while simultaneously relegating some power over 
the direction of the body to the State?  In other words, is there 
such a thing as a hybrid political entity, both independent for 
some purposes and under State control for other purposes? 

 
Answer:  Yes.  The Idaho Constitution empowers the 

Legislature to enact laws.  Idaho Const. art. III, § 1.  Those laws are 
constrained under the Idaho Constitution, in that no law may abridge 
constitutionally declared rights, for example: equal protection under the 
law, religious liberty, freedom from cruel and unusual punishment.  
Idaho Const. art. I, §§ 1-23.  Also, no law may permit a department of 
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government—defined as the legislative, executive and judicial 
departments—to “exercise any powers properly belonging to either of 
the others, except as in this constitution expressly directed or 
permitted.”  Idaho Const. art. II, § 1.  However, nothing in the Idaho 
Constitution prohibits the Legislature from creating a political entity that 
is charged with defined powers and duties, but that is otherwise 
statutorily restricted. 

 
Independent bodies corporate and politic exist throughout Idaho 

government as legislatively created entities.  Generally, these entities 
are created to insulate the State or a political subdivision from liability 
or responsibility, but the specific parameters of these entities are within 
the Legislature’s discretion.  Bd. of Cty. Comm’rs of Twin Falls Cty. v. 
Idaho Health Facilities Auth., 96 Idaho 498, 531 P.2d 588 (1974).  
Independent bodies corporate and politic have characteristics of a 
private corporation, but are not wholly state agencies either.  Id. at 507, 
531 P.2d at 597.  Structurally, the defining elements of an independent 
body corporate and politic are an absence of private parties with the 
right to control or manage it; the inability of private parties to change 
the foundational structure and public purpose of the body; and the 
inability of private parties to change the underlying law creating the 
entity—that authority lies solely with the Legislature.  Id.  Recognizing 
that independent bodies corporate and politic are created by the 
Legislature, the Legislature necessarily retains the authority to define 
their legal scope and purpose.  In sum, the ability of the Legislature to 
create an independent body corporate and politic requires that 
legislative oversight of the body be retained, otherwise the entity runs 
the risk of violating article III, section 19’s prohibition on creating 
corporations. 

 
Stated another way, the Idaho Constitution does not permit a 

legislatively created political entity, such as public health districts, to be 
wholly independent of legislative or state oversight.  The extent to which 
the applicability of state laws to the public health districts amounts to 
“state control” or a “relegation of power” is addressed in answer to 
Question No. 2. 

 
As you note, public health districts are not state agencies, their 

employees are not classified state employees, and the State’s 
personnel system was created for classified state employees.  But 
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neither are they private corporations.  One searching for the law that 
applies Idaho’s personnel system to public district health employees 
will not find it in the personnel system law, but must look to Idaho Code 
sections 39-401 and -410.  Although this is confusing, it does not 
present a conflict in the laws. 

 
Importantly, nothing in the personnel law precludes the 

Legislature from requiring its later application to employees of hybrid 
political entities.  Nor does the Legislature’s inclusion of such provision 
in the public health district law conflict with the policy or intent of the 
personnel act.  In chapter 53, title 67, Idaho Code, the Legislature 
established DHR in the Office of the Governor, “to administer a 
personnel system . . . for classified Idaho employees” whereby such 
employees “shall be examined, selected, retained and promoted on the 
basis of merit and their performance of duties, thus effecting economy 
and efficiency in the administration of state government.”  Idaho Code 
§ 67-5301.  The Legislature declared: 

 
the goal of a total compensation system for state 
employees shall be to fund a competitive employee 
compensation and benefit package that will attract 
qualified applicants to the work force; retain employees 
who have a commitment to public service excellence; 
motivate employees to maintain high standards of 
productivity; and reward employees for outstanding 
performance. 
 

Idaho Code § 67-5309A(1).  To this end, the Legislature outlined a 
compensation plan requiring establishment of benchmark job 
classifications, salary administration and budget plans; and linking pay 
advancement with performance and market changes.  Idaho Code § 
67-5309B(1), (2), (3).  “Notwithstanding any other provision of Idaho 
Code,” the Legislature declared its policy “that all classified employees 
of like classification and pay grade allocation shall be treated in a 
substantially similar manner with reference to personnel benefits.”  
Idaho Code § 67-5309B(8). 

 
The intent of the act is to implement a broadly applicable system 

to support equal treatment of classified state employees.  Requiring 
that the public health districts comply with the state personnel system 
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ensures the same policies implemented for classified state employees 
are also provided to public health district employees. 

 
Question No. 2:  Assuming that the creation of such an 

entity is constitutional, does the executive branch, acting under 
the above-mentioned statutes, have the power to override the 
personnel decisions of district boards, both as to the various 
executive directors and as to other employees?  Put another way, 
can a district board “comply with” the state personnel system 
without executive branch interference with salary and benefit 
decisions? 

 
Answer:  Nothing in chapter 4, title 39, Idaho Code, or chapter 

53, title 67, Idaho Code, provides for the executive branch to “override” 
personnel decisions of public health district boards as to executive 
directors or employees.  The Legislature specifically provided that the 
district health director shall have and exercise the power and duty: 

 
[w]ith the approval of the district board to . . . [f]ix the rate 
of pay and appoint, promote, demote, and separate 
such employees and to perform such other personnel 
actions as are needed from time to time in conformance 
with the requirements of chapter 53, title 67, Idaho 
Code. 
 

Idaho Code § 39-413(4)(b). 
 
The Legislature established an administrator of DHR to 

administer the personnel system.  Idaho Code § 67-5308(1).  The DHR 
administrator’s powers and duties include employing persons as 
necessary to fulfill his or her duties to administer the personnel system.  
Id.  The statute does not assign to the DHR administrator nor to DHR, 
the power or duty to make discrete employment decisions for and within 
each department throughout the state.  Under section 67-5302, 
“appointing authority” is defined as “the officer, board, commission, 
person or group of persons authorized by statute or lawfully delegated 
authority to make appointments or to employ personnel in any 
department.”  Idaho Code § 67-5302(3).  Under section 39-413(4), set 
forth above, the appointing authority for the public health districts is the 
district health director, along with the district board. 
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The DHR administrator has the power and authority to adopt 
rules for the administration of the personnel system.  Idaho Code § 67-
5309.  DHR rules are at IDAPA 15.04.01.  Rule 8 provides, “[t]hese 
rules apply to Public Health Districts even though specific references 
are to state employment.”  IDAPA 15.04.01.008.  The public health 
districts must comply with DHR rules, thus their personnel decisions—
including salary and benefit decisions—are constrained by requisite 
compliance with DHR rules.  Thus, DHR rules could be construed as 
“state control” over, or a “relegation of power” from the public health 
districts to DHR. 

 
For example, Rule 21 prohibits discrimination “in regards to 

appointments, promotions, demotions, separations, transfers, 
compensation, or other terms, conditions, or privileges of employment 
because of race, national origin, color, sex, age, religion, disability, or 
veteran status (unless under other than honorable conditions).”  IDAPA 
15.04.01.021.  To the extent a public health district director or board 
would seek to promote or provide privileges of employment based on 
sex, race or age, this would be prohibited and thus “interfered with” by 
this “executive branch” rule. 

 
Question No. 3:  Assuming that the creation of such an 

entity is not constitutional, does the legislative direction that the 
districts conform or comply with state statutes applicable to state 
classified employees have any effect? 

 
Answer:  Because the answer to Question No. 1 was that 

creation of the described hybrid entity is constitutional, this question is 
not addressed. 

 
Question No. 4:  Does legislative appropriation of state 

funds to the public health districts grant the power to the 
executive branch to control the districts’ use of such funds as to 
personnel decisions? 

 
Answer:  No.  The appropriation of state funds does not create 

tacit unspecified power by the executive branch over the public health 
districts’ use of state funds in personnel decisions. 
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As already discussed, the Legislature gave the district health 
director the power and duty, with the district board’s approval, to make 
personnel decisions, so long as they conform to the personnel system 
act.  Idaho Code § 39-413(4)(b).  Nothing in the public health district 
law makes an exception to that power, based on legislative 
appropriation of state funds for the public health districts. 

 
Under section 39-422, the Legislature established a special 

public health district fund in the State Treasury, within which there are 
seven divisions, one for each of the seven public health districts.  Idaho 
Code § 39-422(1).  “Each division within the fund will be under the 
exclusive control of its respective district board of health and no moneys 
shall be withdrawn from such division of the fund unless authorized by 
the district board of health or its authorized agent.”  Id.  The district 
boards must submit annual budgets to their budget committees, which 
must be “agreed upon and approved by a majority of the budget 
committee.”  Idaho Code § 39-423.  The act also requires the public 
health districts to submit annual requests “to the legislature for money 
to be used to match funds contributed by the counties pursuant to 
section 31-862, Idaho Code, for the maintenance and operation of 
district health departments.”  Idaho Code § 39-425(1).  Nothing in these 
provisions ties state funding to control over personnel decisions as set 
forth in section 39-413(4). 

 
I hope you find this analysis helpful. 
 

Sincerely, 
 
DAPHNE HUANG 
Deputy Attorney General 
Health and Human Services Division 
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October 27, 2020 
 
 
Christopher D. Boyd 
Adams County Prosecuting Attorney 
Adams County Courthouse 
P.O. Box 604 
Council, Idaho 83612 
VIA EMAIL: prosecutor@co.adams.id.us 
 

Re: Request for AG analysis – Our File No. 20-71421 
 
Dear Mr. Boyd: 
 

This letter is in response to your recent inquiry regarding the 
appropriate interpretation of Idaho Code section 18-2318 and its 
prohibition on electioneering at the polls.  As explained below, Idaho 
Code section 18-2318 most likely prohibits active electioneering efforts 
at the polls, as opposed to passive electioneering, which would include 
wearing a t-shirt or button supporting a candidate or position. 

 
Idaho Code Section 18-2318 Prohibits Active Electioneering. 

 
Idaho Code section 18-2318 states: 
 
ELECTIONEERING AT POLLS. (1) On the day of any 
primary, general or special election, no person may, 
within a polling place, or any building in which an 
election is being held, or within one hundred (100) feet 
thereof: 
 

(a)  Do any electioneering; 
(b)  Circulate cards or handbills of any kind; 
(c)  Solicit signatures to any kind of petition; or 
(d)  Engage in any practice which interferes with the 
freedom of voters to exercise their franchise or 
disrupts the administration of the polling place. 
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(2)  No person may obstruct the doors or entries to a 
building in which a polling place is located or prevent 
free access to and from any polling place. 
 
(3) Any election officer, sheriff, constable or other peace 
officer is hereby authorized, and it is hereby made the 
duty of such officer, to arrest any person violating the 
provisions of subsections (1) and (2) of this section, and 
such offender shall be punished by a fine of not less than 
twenty-five dollars ($25.00) nor exceeding one thousand 
dollars ($1,000). 
 
In reading through this provision, the statute lists four types of 

prohibited conduct.  Paragraphs (b) through (d) are descriptive in the 
conduct that is regulated and include actions that are prohibited 
(circulate, solicit, engage, interfere, disrupt).  Paragraph (a) is a general 
prohibition that individuals refrain from doing “any electioneering.”  
Electioneering is undefined, but it appears that it includes an action be 
taken in furtherance of the activity.  “Electioneering,” standing alone, 
does not appear to be defined in Idaho Code. 

 
Black’s Law Dictionary defines “electioneering” as “[t]he 

practice or an instance of trying, usually within established rules, to 
influence the outcome of election by distributing pamphlets, making 
speeches, door-to-door canvassing, etc.”  Electioneering, Black's Law 
Dictionary (11th ed. 2019).  This definition seems to confirm that there 
is an active and intentional component required for “electioneering.” 

 
The term electioneering does appear in Idaho’s campaign 

finance law, but its appearance and subsequent definition is in 
conjunction with the word “communication.”  That definition reads as 
follows: 

 
"Electioneering communication" means any 
communication broadcast by television or radio, printed 
in a newspaper or on a billboard, directly mailed or 
delivered by hand to personal residences, or telephone 
calls made to personal residences, or otherwise 
distributed that: 
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(i) Unambiguously refers to any candidate; and 
 
(ii) Is broadcasted, printed, mailed, delivered, made or 
distributed within thirty (30) days before a primary 
election or sixty (60) days before a general election; and 
 
(iii) Is broadcasted to, printed in a newspaper, 
distributed to, mailed to or delivered by hand to, 
telephone calls made to, or otherwise distributed to an 
audience that includes members of the electorate for 
such public office.1 

 
Idaho Code § 67-6602(7)(a). 
 

It appears clear that electioneering as used in Idaho Code 
section 18-2318 has a different meaning than that used for 
“electioneering communication” in Idaho Code section 67-6602(7) 
given the use of the modifier “communication.”  That said, the definition 
of “electioneering communication” is helpful to understand the meaning 
of “electioneering” because it again references “electioneering” as 
having an active and intentional component (broadcast, printed, mailed, 
delivered, called, and distributed). 

 
Idaho Code Section 18-2318 Does Not Prohibit Apparel and 
Buttons Passively Worn. 

 
A button or t-shirt worn into a polling place in a passive manner 

absent some other conduct does not appear to rise to the level of 
conduct which falls within the ambit of Idaho Code section 18-2318.  If 
a voter appears at the poll wearing a shirt or button with election related 
slogans, graphics, or the like, and simply goes about their business to 
vote without interfering with anyone else, making a statement, or any 
other active conduct related to their message, this office recommends 
that they be allowed to vote without any discussion of the issue. 

 
If a voter appears at the polls and attempts to engage in active 

conduct, such as making a speech or waving their shirt as a flag or 
otherwise interferes with the voters, election workers, or conduct of the 
election, this office recommends that the sheriff’s office be contacted 
for an investigation under Idaho Code section 18-2318. 
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There May be Constitutional Issues if Idaho Code Section 18-2318 
is Interpreted to Ban Political Apparel. 

 
The above interpretation of “electioneering” avoids 

constitutional issues that could be present if Idaho Code section 18-
2318 were interpreted to ban the passive wearing of apparel. 

 
Idaho Code section 18-2318 regulates political speech falling 

within the protection of the First Amendment.  This statutory provision 
regulates speech within polling places and within 100 feet of a polling 
place or building in which the election is being held. 

 
A polling place qualifies as a nonpublic forum.  It is, at least on 

Election Day, a government-controlled property set aside for the sole 
purpose of voting.  The space is “a special enclave, subject to greater 
restriction.”  Int’l Soc’y for Krishna Counsciousness, Inc. v. Lee, 505 
U.S. 672, 680, 112 S. Ct. 2701, 2706, 120 L. Ed. 2d 541 (1992). 

 
Because Idaho Code section 18-2318, in its application to 

polling places, regulates speech in a nonpublic forum and does not 
make any distinction as to viewpoint, the sole question as to whether 
the statute is constitutional is whether the restriction is “reasonable in 
light of the purpose served by the forum”: voting.2  Cornelius v. NAACP 
Legal Defense & Educ. Fund, Inc., 473 U.S. 788, 806, 105 S. Ct. 3439, 
3451, 87 L. Ed. 2d 567 (1985). 

 
If Idaho Code section 18-2318 were interpreted to encompass 

passive electioneering activities such as apparel and button wearing, 
there could be constitutional issues.  In Minnesota Voters Alliance v. 
Mansky, 138 S. Ct. 1986, 201 L. Ed. 2d 201 (2018), the United States 
Supreme Court found that a Minnesota statute which was more specific 
than Idaho Code section 18-2318—that banned “political” apparel in 
polling locations—was so expansive that it was incapable of reasoned 
application.  Id. at 1892.  In contrast, as interpreted above, Idaho Code 
section 18-2318 likely can be defended as constitutional with regard to 
its application to active electioneering efforts. 

 
Based on the above, this office recommends that election 

officials not interfere with voters wearing buttons or apparel that may 

211



SELECTED ADVISORY LETTERS OF THE ATTORNEY GENERAL 

contain political messages unless the voter engages in some active 
effort as contemplated by Idaho Code section 18-2318. 

 
I hope you find this analysis helpful. 
 

Sincerely, 
 
BRIAN KANE 
Assistant Chief Deputy  

1  This definition continues on with exceptions, but none are relevant 
to this inquiry. 

2  The U.S. Supreme Court, in a plurality opinion, has suggested that 
a more stringent test may apply to the public sidewalks and streets surrounding 
a polling place that may fall within the 100 feet surrounding a polling place.  
This analysis will confine itself to the application of Idaho Code section 18-
2318 within a polling place.  See Burson v. Freeman, 504 U.S. 191, 196-97, 
196 n.2, 112 S. Ct. 1846, 1850, 1850 n.2, 119 L. Ed. 2d 5 (1992) (plurality). 
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November 17, 2020 
 
 
The Honorable Bryan Zollinger 
Idaho House of Representatives 
Idaho State Capitol 
700 W. Jefferson Street, Room EG50 
Boise, ID 83702 
VIA EMAIL: bnz@eidaholaw.com 
 

Re: Request for AG Analysis regarding National Association 
of Charter School Authorizers – Our File No. 20-71674 

 
Dear Representative Zollinger: 
 

This letter is in response to your July 7, 2020 and November 10, 
2020 inquiries concerning actions allegedly taken by representatives of 
the National Association of Charter School Authorizers (NACSA). 
 

Questions Presented 
 

1. Do the facts alleged in your July 7, 2020 inquiry present a 
potential and actionable violation of Idaho law? 

 
2. What statutory amendments or new language might the 

Idaho Legislature consider to make offers of this type more 
clearly illegal and the ethics codes more enforceable? 

 
3. Is there a model act or statute from another state which 

makes such conduct clearly prohibited enforceable as 
unlawful and felonious? 

 
Brief Answer 

 
1. Private citizens submitted nearly identical inquiries to three 

different State entities, each of which responded they did 
not have jurisdiction to investigate or otherwise take action 
against NACSA.  This Office likewise does not have 
jurisdiction to investigate or take legal action against 
NACSA. 

2. The Legislature could take a variety of actions to address 
any concerns with the facts stated in your inquiries. 
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3. This Office has not examined the laws of the other 49 states, 
but there may be statutes in other states that pertain to the 
facts described in your inquiries. 

 
Analysis 

 
A. The Office of the Attorney General represents the state entities 

previously contacted about this matter and has no jurisdiction 
to take action under the statutes identified. 

 
As evidenced in the attachments to your November 10 inquiry, 

private citizens filed petitions with three state entities: the Department 
of Administration, the Idaho Personnel Commission, and the Idaho 
Board of Education, mentioning the same facts and statutes referenced 
in your July 7 inquiry.  As also noted in the attachments to your 
November 10 inquiry, each of the three entities concluded it had no 
jurisdiction to conduct an investigation or take further action against 
NACSA.  This office represents each of these three entities and has 
reviewed the responses of each of these entities for consistency with 
their respective jurisdiction and authority.  At this time, this office cannot 
identify any reason to second guess the findings and responses of 
these entities. 
 

This office similarly lacks jurisdiction to take action under either 
of the laws cited in your July 7 inquiry.  The Ethics in Government Act 
(“Act”) provides for a civil penalty against a public official who fails to 
disclose a conflict of interest.  Idaho Code § 74-406.  The Act does not 
confer jurisdiction on this office to impose the penalty or otherwise 
commence a civil action to seek a penalty.  With regard to Idaho Code 
section 18-1356, the Idaho Code places the responsibility for filing 
actions concerning felony and misdemeanor criminal violations on the 
county prosecutor.  See Idaho Code § 31-2227. 
 

This office did note that the State Board of Education’s letter 
dated August 26, 2020 explains the NACSA study at issue was funded 
by the U.S. Department of Education, not the Idaho Public Charter 
School Commission.  This fact, as well as the fact that Ms. Baysinger 
did not solicit or otherwise accept the offer to apply for the NACSA 
position, support the conclusion that Ms. Baysinger did not violate 
Idaho Code sections 18-1356 or 74-404.  Neither of the statutes cited 
in your letter provide for legal action against NACSA for notifying Ms. 
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Baysinger of an employment opportunity or against Ms. Baysinger for 
receiving notification of an employment opportunity. 
 
B. The Legislature could amend the Idaho Code in a variety of 

ways to address the facts described in your letter. 
 

You also inquired whether the Legislature could amend Idaho 
law to address the facts described in your letter.  The short answer is 
yes.  Approaches to statutory amendments differ, depending on the 
specific issue the Legislature wishes to address.  Amendments could 
address the offering of employment to a public official, the failure to 
disclose such offers, the acceptance of such offers, limitations on 
outside employment, a requirement to declare a conflict and recuse 
oneself from any decisions that relate to the other employer, and/or 
other issues not detailed in this letter.  One specific area where the 
Legislature could choose to act that may limit offers such as this is in 
the area of “revolving door legislation.”  The National Conference of 
State Legislatures has a comprehensive collection of state approaches 
to this issue, which can be found through this link: 
https://www.ncsl.org/research/ethics/50-state-table-revolving-door-
prohibitions.aspx.  Based on the events that you have described above, 
it appears that some version of revolving door legislation would likely 
best address the problem you are trying to solve. 
 
C. There may be other states with statutes that address the facts 

you described. 
 

As noted above, there are a multitude of statutory amendments 
that the Legislature could adopt in response to the facts discussed in 
your letter.  If after reviewing the options referenced above, you would 
like assistance in tailoring a statute for Idaho and more specific 
situations, please let me know. 
 

I hope you find this analysis useful. 
 

Sincerely, 
 

BRIAN KANE 
Assistant Chief Deputy 
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November 23, 2020 
 
 
Senator Mark Harris 
1619 8-Mile Creek Road 
Soda Springs, Idaho 83276 
 

Re: Land Exchanges, Grazing Preferences, and Water 
Rights 

 
Dear Senator Harris: 
 

I have been asked to respond to the questions you posed 
regarding the effect a pending land exchange might have on certain 
grazing and water rights.  I appreciate the opportunity to address your 
concerns. 

 
I.   QUESTIONS PRESENTED AND SHORT ANSWERS 

 
1. Is the land acquired by exchange different under the law 

than the land that was originally granted to the 
endowment? 
 
Short Answer:  No.  The land that the State will receive as a 

result of the exchange will become endowment land—specifically, 
public schools endowment land. 

 
2. “Grazing Preference” 

 
a. May the State continue to honor the terms if grazing 

preference rights, on the former BLM-administered 
lands under the authority of Idaho Code § 58-138(2), by 
allowing the rancher to hold a state grazing lease in 
perpetuity, with no expiration date, so long as the 
rancher abides by state grazing regulations? 

 
Short Answer:  No.  Once the exchange is completed, the land 

will no longer be federal land because upon exchange, the land will 
become state endowment land under the authority of the State Board 
of Land Commissioners (“Land Board”).  The grazing preference exists 
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only in connection with federal grazing permits on federal land.  Once 
a federal grazing permit is extinguished, the grazing preference is 
extinguished as well.  Federal courts have also uniformly held that there 
is no compensable property interest in the grazing preference.  In 
addition, because the acquired lands will be state endowment lands, 
they are subject to the applicable constitutional, statutory, and 
administrative rule provisions, including the Land Board’s constitutional 
obligations to maximize the long term financial return to endowment 
beneficiaries, and to hold public auctions for disposals (sales and 
leases) of endowment lands. 

 
b. If it is not legally possible to honor the grazing 

preference, is it then the responsibility of the State to 
fully compensate the permittee for the value of his 
grazing preference right which would have been 
“taken” since he would now be subject to a 10-year 
lease term on the newly acquired state land? 

 
Short Answer:  No.  Courts have consistently held that the 

grazing preference is not a compensable property right, thus there is 
no “takings” claim. 

 
3. Water Rights 

 
a. May the rancher continue to hold the stockwater rights 

in his name following the exchange, assuming he is 
grazing on the newly-acquired state land? 

 
Short Answer:  Yes.  Any appurtenant stockwater rights that 

are held by a rancher will continue to be held by the rancher.1 
 
b. If he no longer is the lessee on the newly-acquired state 

land, would he be entitled to compensation for the loss 
of the ability to use his stockwater rights?  

 
Short Answer:  No.  The rancher will not automatically lose the 

water right if he or she is no longer the lessee.  The fact that he or she 
no longer has physical access to the water or the right to graze cattle 
on the lands does not constitute a taking of the water right. 
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c. If so, who would be required to compensate the 
rancher, the State or the new lessee on the state land? 

 
Short Answer:  The rancher will not be entitled to 

compensation for the water right because it will remain in his or her 
name unless forfeited for non-use.  The new lessee will be required to 
compensate the former lessee for any improvements associated with 
the water right.  The rancher may be able to negotiate use of his 
stockwater right with a new lessee. 

 
II.  THE OWYHEE LAND EXCHANGE AND THE NEW STATUS 

OF THE LANDS EXCHANGED 
 
The Owyhee Land Exchange is nearing completion after 

several years, and would involve the value-for-value exchange of 
23,878.16 acres of state endowment land for 31,030.66 acres of federal 
lands managed by the Bureau of Land Management (“BLM”).  As part 
of its constitutional responsibilities regarding the management of state 
endowment lands, the State Board of Land Commissioners (“Land 
Board”) has pursued opportunities to “block up” endowment lands and 
eliminate some of the “checkerboard” land ownership that resulted from 
the various federal land grants that were made to Idaho at or near 
statehood. 

 
In answer to the first question set forth above, upon completion 

of the Owyhee Land Exchange, the lands that the State receives from 
the Federal Government will become endowment lands under the 
authority of the Land Board.  Specifically, because the lands that are 
being exchanged to the Federal Government are public school 
endowment lands, the lands received from the Federal Government 
will have that same designation.  All legal requirements applicable to 
endowment lands will apply equally to the newly-acquired lands. 

 
A brief discussion of the constitutional requirements applicable 

to endowment lands is useful to provide a backdrop for the remainder 
of this analysis.  Article IX, section 8 of the Idaho Constitution sets forth 
requirements regarding endowment lands, and provides in pertinent 
part: 

It shall be the duty of the state board of land 
commissioners to provide for the location, protection, 
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sale or rental of all the lands heretofore, or which may 
hereafter be granted to or acquired by the state by or 
from the general government, under such regulations as 
may be prescribed by law, and in such manner as will 
secure the maximum long term financial return to the 
institution to which granted or to the state if not 
specifically granted; provided, that no state lands shall 
be sold for less than the appraised price.  . . .  The 
legislature shall, at the earliest practicable period, 
provide by law that the general grants of land made by 
congress to the state shall be judiciously located and 
carefully preserved and held in trust, subject to 
disposal at public auction for the use and benefit of 
the respective object for which said grants of land were 
made, and the legislature shall provide for the sale of 
said lands from time to time and for the sale of timber on 
all state lands and for the faithful application of the 
proceeds thereof in accordance with the terms of said 
grants[.] 
 

Idaho Const. art. IX, § 8 (emphasis added). 
 
One of the most critical components of article IX, section 8 is 

the public auction requirement, which forms sideboards around the 
Land Board’s decision-making authority regarding endowment lands.  
Nearly a century ago, in East Side Blaine County Livestock Association 
v. State Board of Land Commissioners, 34 Idaho 807, 198 P. 760 
(1921), the court emphasized that fulfilling the constitutional obligations 
requires competitive bidding: 

 
The dominant purpose of [article IX, sections 7 and 8] 
and of the statutes enacted thereunder is that the state 
shall receive the greatest possible amount for the lease 
of school lands for the benefit of school funds, and for 
this reason competitive bidding is made mandatory. 
. . .  The provisions of the Constitution and statutes 
above referred to made it the duty of the State Board of 
Land Commissioners, under the facts and 
circumstances of this case, to offer the lease of said 
lands at auction to the highest bidder, and the Board, in 
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refusing to do so, failed in the performance of an act 
which the law enjoins as a duty resulting from its official 
position. In refusing to do so, its action ran counter to the 
provisions of the Constitution and statutes. 
 

34 Idaho at 814-15, 198 P. at 763 (emphasis added).  More recently, 
the court again acknowledged the Land Board’s discretion, but further 
held that “[a]rticle IX, § 8 requires that the State consider only the 
‘maximum long term financial return’ to the schools in the leasing of 
school endowment public grazing lands.”  Idaho Watersheds Project v. 
State Bd. of Land Comm’rs, 133 Idaho 64, 67, 982 P.2d 367, 370 
(1999). 

 
Those cases recognize that public auctions are important in 

maximizing long-term financial return, in addition to being 
constitutionally required.  The most recent Idaho Supreme Court case 
regarding endowment leasing, Wasden v. State Board of Land 
Commissioners, 153 Idaho 190, 280 P.3d 693 (2012), provided further 
guidance regarding the public auction requirement, and its effect on the 
ability of lessees to hold a lease perpetually, or with a right to renew.  
Significantly, the court held that Idaho Code section 58-310A (which 
exempted cottage site leases from the public auction requirement) 
violated article IX, section 8 of the Idaho Constitution.  It first found that 
a lease is a “disposal,” and that the public auction requirement therefore 
applies to leases: 

 
The language of Article IX, § 8, unambiguously 

requires that any disposal of endowment land must be 
at public auction.  “Disposal,” as this Court has indicated 
and as is apparent from the context of Article IX, § 8, 
means any lease or sale.  Thus, Article IX, § 8 requires 
public auctions for leases of endowment lands. 
 

Wasden, 153 Idaho at 198, 280 P.3d at 701. 
 
The effect of the public auction requirement, and the court’s 

holdings in Wasden, is that lessees of endowment land may not hold 
leases in perpetuity.  At the end of a lease’s term, the lease must be 
advertised, applications taken, and an auction held.2  That said, the 
Idaho Department of Lands (“IDL”) plans to honor the terms of federal 
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grazing permits by issuing state Land Use Permits (“LUPs”) to the 
current federal permittees.  The LUPs will be issued for the same 
number of years remaining on the federal permits, which have a 
maximum term of ten years.  If the term of the remaining federal permit 
is less than five years, the permittee will be offered the option of a five-
year permit.  LUPs will be billed to the former federal permittee at the 
rate applicable to all endowment lands, currently $7.32/AUM.  Upon 
expiration of the LUPs, the subject lands will be offered for lease at 
public auction, in accordance with article IX, section 8 of the Idaho 
Constitution. 

 
III.  THE GRAZING PREFERENCE 
 

A. Taylor Grazing Act History and Background 
 
In order to respond to your questions regarding the grazing 

preference, a history of the Taylor Grazing Act and related regulations 
is helpful.  Prior to 1934, federal public lands were considered “open 
range,” open to uncontrolled grazing, which led to severe degradation 
of the public lands.  In 1934, Congress passed the Taylor Grazing Act 
(“TGA”) “to preserve the land and its resources from destruction or 
unnecessary injury[.]”  43 U.S.C. § 315a.  Congress provided for the 
issuance of grazing permits under the supervision of the Secretary of 
the Interior, authorizing the Secretary to identify lands “chiefly valuable 
for grazing and raising forage crops,” 43 U.S.C. § 315, to place these 
lands in “grazing districts,” id., and to issue permits within the districts 
or grant leases outside the districts to “settlers, residents, and other 
stock owners” to graze livestock, see id. §§ 315, 315b, 315m.  The TGA 
provides that grazing privileges “shall be adequately safeguarded” by 
the Secretary of the Interior, but also provides that the Act “shall not 
create any right, title, interest, or estate in or to the [public] lands.”  Id. 
§ 315b. 

 
The TGA “delegated to the Interior Department an enormous 

administrative task.  To administer the [TGA], the Department needed 
to determine the bounds of the public range, create grazing districts, 
determine their grazing capacity, and divide that capacity among 
applicants.”  Pub. Lands Council v. Babbitt, 529 U.S. 728, 734, 120 S. 
Ct. 1815, 1819, 146 L. Ed. 2d 753 (2000).  At the time of the TGA's 
passage, the number of applicants exceeded the amount of grazing 
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land available to accommodate them.  Therefore, the Department of the 
Interior instituted a detailed adjudication process, guided by the 
direction in section 3 of the TGA that “[p]reference shall be given in the 
issuance of grazing permits to those within or near a district who are 
landowners engaged in the livestock business, bona fide occupants or 
settlers, or owners of water or water rights, as may be necessary to 
permit the proper use of lands, water or water rights owned, occupied, 
or leased by them[.]”  Taylor Grazing Act, Pub. L. No. 73-482, § 3, 48 
Stat. 1269, 1270-71 (1934) (codified at 43 U.S.C. § 315b). 

 
The regulations adopted after passage of the TGA employed 

the term “grazing preference” to mean “the total number of animal unit 
months [“AUMs”] of livestock grazing on public lands apportioned and 
attached to base property owned or controlled by a permittee or 
lessee.”  43 C.F.R. § 4100.0-5 (1994).  “Base property” was defined to 
mean: 

 
(1) Land that has the capability to produce crops or 
forage that can be used to support authorized livestock 
for a specified period of the year, or (2) water that is 
suitable for consumption by livestock and is available 
and accessible, to the authorized livestock when the 
public lands are used for livestock grazing. 
 

43 C.F.R. § 4100.0-5 (1994).  Preference in issuance of grazing permits 
was given to applicants who owned or controlled land or water that was 
capable of “serv[ing] as a base for a livestock operation which utilizes 
public lands within a grazing district” or was “contiguous land, or 
noncontiguous land when no applicant owns or controls contiguous 
land, used in conjunction with a livestock operation which utilizes public 
lands outside a grazing district.”  43 C.F.R. § 4110.2-1(a)(1), (2) (1994). 

 
The “grazing preference” was specified in all grazing permits or 

leases issued by the Secretary, id. § 4110.2-2(a); was attached to base 
property, id. § 4110.2-2(b); and was transferable with the base property 
upon application and approval, id. § 4110.2-3.  In short, the term 
“grazing preference,” prior to adoption of new regulations in 1995, 
afforded individual owners of base property a right to graze a set 
number of AUMs on designated federal public lands attached to the 
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base property, and such right carried over as new permits were issued 
to the holder of the grazing preference. 

 
In 1995, the Department of the Interior adopted regulations that 

essentially divided the “grazing preference” into two parts, with the first 
part consisting of a priority position against others for purposes of 
permit renewal, and the second part consisting of the term “permitted 
use,” defined as “the forage [expressed in AUMs] allocated by, or under 
the guidance of, an applicable land use plan for livestock grazing in an 
allotment under a permit or lease[.]”  43 C.F.R. § 4100.0-5 (1995).3  Like 
the “grazing preference” in the previous rules, “permitted use” is 
specified in permits as a designated amount of forage expressed in 
AUMs, id. § 4110.2-2(a), and is transferable with the base property in 
whole or in part upon application and approval, id. § 4110.2-3. 

 
Ranchers were concerned that because the number of AUMs 

was no longer included in their grazing preference, but instead was 
allocated as a permitted use under the guidance of an “applicable land 
use plan,” the security of their grazing privileges was substantially 
reduced “because such plans were easily changed.”  CONG. RSCH. 
SERV., RS20453, FEDERAL GRAZING REGULATIONS: PUBLIC LANDS 
COUNCIL V. BABBIT (Nov. 20, 2003), at 5.  Several groups representing 
ranchers challenged the 1995 regulations, and were initially successful 
in obtaining a district court judgment that replacement of the regulatory 
term “grazing preference” with the term “permitted use” violated the 
Taylor Grazing Act.  Pub. Lands Council v. U.S. Dep't of Interior Sec'y, 
929 F. Supp. 1436 (D. Wyo. 1996).  However, the Tenth Circuit 
reversed the district court, concluding that the regulation regarding 
grazing preferences and permitted uses did not exceed the Secretary's 
authority.  Pub. Lands Council v. Babbitt, 154 F.3d 1160 (10th Cir. 
1998), amended and superseded on reh'g, 167 F.3d 1287 (10th Cir. 
1999).  The Supreme Court granted certiorari, and affirmed.  Pub. 
Lands Council v. Babbitt, 529 U.S. 728, 120 S. Ct. 1815, 146 L. Ed. 2d 
753 (2000).  The Court viewed the differences between the pre-1995 
“grazing preference” and the post-1995 “permitted use” as “relatively 
small,” id. at 744, because “the pre–1995 AUM system that the 
ranchers seek to ‘safeguard’ did not offer them anything like absolute 
security . . . the Secretary has always had the statutory authority under 
the Taylor Act and later FLPMA . . . to cancel, modify, or decline to 
renew individual permits, including [after FLPMA] the power to do so 
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pursuant to the adoption of a land use plan,” so that “the ranchers' 
diminishment-of-security point is at best a matter of degree.”  Id. at 742 
(emphasis omitted). 

 
Under current regulations, once the Secretary issues a 

favorable grazing decision regarding an individual applicant, the 
applicant receives a ten-year permit which specifies the maximum 
number of livestock, measured in AUMs, that the permittee is entitled 
to place in a grazing district.  With certain exceptions, all permits must 
specify “grazing preference,” which is attached to base property owned 
or controlled by the permittee or lessee.”  43 C.F.R. § 4110.0-5 (1995).  
The holder of a grazing preference no longer has the right to graze a 
specified number of AUMs, but rather has “a superior or priority position 
against others for the purpose of receiving a grazing permit or lease.”  
Id. 

 
“Permitted use may be cancelled in whole or in part.”  43 C.F.R. 

§ 4110.4-2(a)(2) (1995).  Cancellations can be made by agreement, by 
an authorized officer “based upon the level of available forage,” or 
“[w]hen public lands are disposed of or devoted to a public purpose 
which precludes livestock grazing[.]”  43 C.F.R. § 4110.4-2(b) (1995).  
If public lands are to be disposed of, the holder of the grazing 
preference must be given “2 years’ prior notification … before their 
grazing permit or grazing lease and grazing preference may be 
canceled.”  Id.  Upon cancellation, the permittee is entitled to 
compensation for the fair market value of permittee-owned range 
improvements, but no provision is made for compensation of the value 
of the grazing preference itself.  Id. 

 
B. Grazing Permits versus Grazing Preference 

 
1. Federal Laws and Regulations 
 
In answering your questions regarding the grazing preference, 

it is important to first emphasize the difference between federal grazing 
permits and federal grazing preferences.  A grazing permit grants the 
holder the right to graze livestock on federal lands for a set period, 
usually ten years.  It is well established that the “grazing permits are 
merely a license to use the land rather than an irrevocable right of the 
permit-holder.”  Hage v. United States, 51 Fed. Cl. 570, 586 (Fed. Cl. 
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2002). See also Pub. Lands Council, 529 U.S. at 743 (citation omitted) 
(“The Secretary has consistently reserved the authority to cancel or 
modify grazing permits[.]”). 

 
On the other hand, a grazing preference gives the holder a 

priority position in the procurement of grazing permits.  The right is 
attached to the holder’s “base property” and substantially increases the 
value of the base property.  Grazing preferences are perpetual, unless 
the BLM takes specific action to cancel them.  43 C.F.R. § 4110.4-
2(a)(2) (1995). 

 
Generally speaking, both grazing permits and grazing 

preferences are creatures of federal law, and federal courts have 
uniformly held that even though they have value to the holders, and 
may enhance the market value of the base properties to which they are 
attached, they are not compensable property rights.  The issue was 
squarely presented in United States v. Fuller, 409 U.S. 488, 93 S. Ct. 
801, 35 L. Ed. 2d 16 (1973), which addressed the United States’s 
condemnation of a portion of a cattle ranch, which served as the base 
property for a grazing preference on over 31,000 acres of federal public 
land.  The Court, in upholding denial of plaintiffs’ motion to include the 
value of the grazing preference in the condemnation proceeding, relied 
on two principles: first, the general principle that the government is not 
required to compensate a condemnee for elements of value that the 
government specifically conferred on the condemnee, 409 U.S. at 492-
94; and second, that Congress, in passing the TGA, did not intend to 
create compensable property rights, given that section 3 of the Act 
provides that the issuance of grazing permits “shall not create any right, 
title, interest, or estate in or to the [public] lands,”  id. at 489 (quoting 43 
U.S.C. § 315b).  See also Alves v. United States, 133 F.3d 1454, 1457 
(Fed. Cir. 1998) (when government condemns base property, “[w]hat is 
compensable is the fee interest only, divorced from other 
governmentally-created rights or privileges appurtenant to the fee”). 

 
Another important aspect of grazing preference is their 

interrelationship with grazing permits.  The sole value of a grazing 
preference is that it allows the owner of a “base property” to “obtain a 
grazing permit over all other applicants so long as the owner meets all 
requirements for a permit.”  Corrigan v. Bernhardt, No. 1:18-CV-512-
BLW, 2019 WL 2717970, at *1 (D. Idaho Jun. 27, 2019).  If there is no 
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federal grazing permit, the grazing preference is meaningless—it 
cannot exist independently of the permit.  Corrigan v. BLM, IBLA No. 
2016-175, 190 IBLA 371, 387-88 (2017).  See also Corrigan v. 
Bernhardt, No. 1:18-CV-512-BLW, 2020 WL 930490, at *3 (D. Idaho 
Feb. 26, 2020) (“[T]he preference disappears at the same moment the 
permit disappears[.]”).  “[W]hen a grazing permit is canceled or expires, 
the associated grazing preference and permitted use are automatically 
and simultaneously extinguished.”  Corrigan, 190 IBLA at 373.  
Because grazing preferences are tied to grazing permits, and are 
simply a “relative priority position” to obtain a permit, id. at 387, they are 
not “property [r]ights or indefinite entitlements; such would be in direct 
contravention of the TGA's mandate that a grazing permit does ‘not 
create any right, title, interest or estate in or to the lands,’” id. at 385 
(citations omitted). 

 
2. Idaho Code sections 25-901 and 25-902 
 
As noted above, in 1995, the Department of the Interior adopted 

regulations substantially modifying the grazing preference.  Under the 
previous regulations, in addition to owning or controlling base property 
used in a livestock operation, permit applicants were required to “be 
engaged in the livestock business[.]”  43 C.F.R. § 4110.1 (1994).  In 
order to make such determinations, the Department of the Interior 
instituted a detailed “adjudication” process, which required applicants 
to demonstrate that they owned “base property” (either land or water 
rights) in or near a grazing district, that they were dependent on the 
public lands for grazing, and that their land or water was situated so as 
to require the use of public rangeland for “economic” livestock 
operations.  The adjudication process determined the number of AUMs 
allowed to the holder of the preference and attached to the designated 
base property. 

 
The adjudication process defining the number of AUMs 

attached to a grazing preference, and limiting grazing preferences to 
those engaged in the livestock business, was substantially altered in 
the 1995 regulations.  See 43 C.F.R. § 4110.1 (1995).  The new rule 
was devised to “clarify that mortgage insurers, natural resource 
conservation organizations, and private parties whose primary source 
of income is not the livestock business, but who meet the [other criteria], 
are qualified for a grazing permit or lease.”  Department Hearings and 

226



SELECTED ADVISORY LETTERS OF THE ATTORNEY GENERAL 

Appellate Procedures; Cooperative Relations; Grazing 
Administration—Exclusive of Alaska, 60 Fed. Reg. 9894, 9901 (1995).  
The new regulations also altered the definition of “base property,” see 
43 C.F.R. § 4100.0-5 (1995), to “clarify that base property must be 
capable of serving as a base for livestock operations but it need not 
actually be in use for livestock production,” 60 Fed. Reg. at 9901.  The 
1995 regulations also separated the determination of allowable AUMs 
from the grazing preference, instead determining allowable AUMs as 
each permit was issued, using the guidance provided by land use plans.  
The 1995 regulations were challenged by livestock interest groups, but 
such challenges were ultimately unsuccessful.  The 1995 regulations 
were ultimately upheld in Public Lands Council, 529 U.S. at 744. 

 
While the challenges to the 1995 rules were working their way 

through the federal courts, the Idaho Legislature enacted chapter 9, title 
25, Idaho Code.  Chapter 9 purports to do two things: first, citing the 
adjudication of grazing preferences that occurred after adoption of the 
TGA, the Legislature declared such adjudicated grazing preference 
rights to be “an appurtenance of the base property through which the 
grazing preference is maintained.”  Idaho Code § 25-901. 

 
Chapter 9, title 25, Idaho Code, does not purport to alter federal 

statutes and regulations defining and implementing federal grazing 
preferences.  Rather, it redefines state-based property rights in 
privately-owned base properties to include adjudicated federal 
grazing preferences as an appurtenance.  It is within the Legislature’s 
authority to determine what constitutes real property within Idaho.  See, 
e.g., Bd. of Regents of State Colleges v. Roth, 408 U.S. 564, 577, 577, 
92 S. Ct. 2701, 2709, 33 L. Ed. 2d 548 (1972) (property rights “are 
created and their dimensions are defined by existing rules or 
understandings that stem from an independent source such as state 
law”).  Generally, Idaho defines real property to include: 

 
1. Lands, possessory rights to land, ditch and water 

rights, and mining claims, both lode and placer. 
2. That which is affixed to land. 
3. That which is appurtenant to land. 
 

Idaho Code § 55-101. 
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Facially, Idaho Code sections 25-901 and 25-902 have a limited 
application.  The first three sentences of section 25-901 are simply a 
recitation of facts regarding the origin of grazing preferences and 
ranchers’ reliance on them.  The only operative language in section 25-
901 is found in the last sentence, which provides that “a grazing 
preference right shall be considered an appurtenance of the base 
property through which the grazing preference is maintained,” but such 
operative language is tied to the need to provide “assurance that the 
appurtenant grazing preference rights will be transferred to the new 
base property owner,” when “[l]ivestock ranches are bought, sold, 
traded and inherited[.]”  Idaho Code § 25-901 (emphasis added).  
Likewise, section 25-902 follows up by declaring that when base 
property is conveyed to another person “with the view of receiving 
benefit of grazing under the appurtenant preference right,” the new 
owner cannot be deprived of the grazing preference “without just 
compensation.” 

 
By its terms, the operative language in Idaho Code sections 25-

901 and 25-902 is limited to defining the appurtenant rights that transfer 
with a conveyance of base property.  Aside from the limited 
circumstance of a conveyance of base property, the statutes have no 
application. 

 
C. Analysis of Your Questions 

 
You first asked whether the State may or must “continue to 

honor the terms if grazing preference rights, on the former BLM 
administered lands under the authority of I.C. 58-138 (2) (sic), by 
allowing the rancher to hold a state grazing lease in perpetuity, with no 
expiration date, so long as the rancher abides by state grazing 
regulations?”  As set forth above, the federal grazing preference has no 
application absent a federal grazing permit.  When the exchange is 
completed, the license granted to federal permittees by virtue of their 
federal grazing permit will no longer exist, and the grazing preference 
will not apply.  Moreover, federal grazing preference rights do not give 
a federal permittee the right to hold a federal permit in perpetuity—it 
only grants a preference as against others in obtaining a federal grazing 
permit.  Finally, Idaho Code sections 25-901 and 25-902 apply only to 
the transfer of privately-owned base properties, and do not apply to 
transfers of federal lands. 
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Idaho Code section 58-138(2), which you cite in your letter, 
provides that “the state board of land commissioners, may, in its 
discretion, . . . grant or allow such reservations, restrictions, easements 
or such other impairment to title as may be in the state’s best 
interest.”  (Emphasis added.)  In Idaho Watersheds Project, 133 Idaho 
at 67, 982 P.2d at 370, however, the court found that the Land Board’s 
overriding role is as a fiduciary to the endowment beneficiaries, and it 
may only consider what is in the beneficiaries’ best interest to the 
exclusion of all other considerations.  Given the constitutional 
requirement for public auctions, and the requirement to maximize the 
long-term financial return to the endowment beneficiaries, a court would 
be unlikely to find that Idaho Code section 58-138(2) provides 
authorization for the Land Board to allow perpetual grazing leases on 
lands acquired from the federal government. 

 
You also then asked “if it is not legally possible to honor the 

grazing preference, is it then the responsibility of the state to fully 
compensate the permittee for the value of his grazing preference right 
which would have been ‘taken’ since he would now be subject to a 10 
year lease term on the newly acquired state land?”  As set forth above 
in Section II.A and B.1, the federal grazing preference is not a 
compensable property right.  Therefore, neither the State nor the 
Federal Government has the responsibility to provide compensation 
when federal lands come into state ownership. 

 
IV.  WATER RIGHTS 
 
The answers to your questions regarding water rights on the 

lands that will be acquired by the State are perhaps more 
straightforward.  If a rancher who is currently a federal permittee holds 
a water right used on those lands in his or her own name, the rancher 
will continue to hold that water right when the lands are transferred to 
the State and the rancher is issued an LUP and/or a state grazing lease. 

 
At the end of the LUP’s term, IDL will undertake the lease 

application and auction process to lease the land.  The holder of the 
LUP may certainly apply to lease the land.  If he or she acquires the 
lease at the auction, there is no effect on the water rights.  If the lessee 
is not the successful applicant, he or she will not automatically lose the 
water right, nor is the water right automatically extinguished or 
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transferred to the new lessee.  The new lessee may apply for a new 
water right in their own name, or may rely upon the provisions of Idaho 
Code section 42-113, which do not require a permit for stockwater use 
below certain amounts.  The original water right will remain in the 
rancher’s name.  The rancher may sell his water right to the new lessee.  
Under very limited circumstances, it might also be possible for the 
rancher to apply to the Idaho Department of Water Resources to 
transfer the water right to a new location, so long as such transfer did 
not involve physically diverting water from the endowment lands, under 
the process and standards set forth in Idaho Code section 42-222 and 
the related administrative rules, and in so doing, preserve the priority 
date of the water right for the future.  In the absence of a sale or transfer, 
it is possible that the water right could eventually be extinguished by 
forfeiture.4 

 
If the rancher does not hold the lease to the lands, he or she will 

not be able to use the water.  However, neither the State nor the new 
lessee is required to compensate the rancher for the loss of access to 
the water because a water right does not give one the right to trespass 
over the lands of another.  Joyce Livestock Co. v. United States, 144 
Idaho 1, 19, 156 P.3d 502, 520 (2007) (“Ownership of a water right 
does not include the right to trespass upon the land of another in order 
to access the water.”); Lemmon v. Hardy, 95 Idaho 778, 519 P.2d 1168 
(1974).  The new lessee will be required to compensate the rancher for 
the value of any improvements associated with the water right such as 
tanks, piping, and other diversion structures.  See IDAPA 20.03.14.100 
through .102. 

 
I hope you find this information helpful and I appreciate the 

opportunity to respond to your questions. 
 

Sincerely, 
 
DARRELL G. EARLY 
Chief, Natural Resources Division 

1  See Section I of this memo for a discussion of the Land Use Permits 
that will be issued to former federal permittees. 

2  Under the Idaho Department of Land’s Lease Application and 
Auction Process, if there is only one applicant for a lease at the end of the 
application period, the auction is deemed complete at that point, and the lease 
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is awarded to the lone applicant.  If there are two or more applicants, a public 
auction is advertised and held. 

3  BLM’s grazing regulations were substantially amended in 2006, but 
the amendments were enjoined in Western Watersheds Project v. 
Kraayenbrink, 538 F. Supp. 2d 1302 (D. Idaho 2008), aff’d, 832 F.3d 472 (9th 
Cir. 2011).  All citations here are to the preceding amendments adopted in 
1995, as published at 60 Fed. Reg. 9894 (Feb. 22, 1995), which remain in 
effect. 

4  It is important to note that forfeiture of private water rights does not 
occur automatically.  A forfeiture proceeding may be initiated with a lawsuit in 
district court.  A forfeiture proceeding can also be initiated before the Idaho 
Department of Water Resources pursuant to Idaho Code section 42-224.  In 
both cases, forfeiture must be proven by clear and convincing evidence 
pursuant to Idaho Code section 42-222(2). 
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December 17, 2020 
 
 
Senator Scott Grow 
Idaho Senate Capitol Building 
Boise, ID 83720 
VIA EMAIL: sgrow@senate.idaho.gov 

 
Re: Possible Modifications to Proposed Constitutional 

Amendment to Article III of the Idaho Constitution by the 
Addition of New Section 30 

 
Dear Senator Grow: 
 

This letter follows up on my December 11, 2020 comments in 
regard to the draft Constitutional Amendment Proposal (“Proposed 
Amendment”) to article III of the Idaho Constitution, which would add a 
new section, section 30.  The two main concerns or problems identified 
in the previous letter will be briefly stated, followed by suggestions as 
to how they might be rectified. 

 
First Issue: 
 
Section 2(1) of the Proposed Amendment states that the 

possession (etc.) “of psychoactive drugs shall not be permitted in the 
state of Idaho unless” such drugs are Federal Drug Administration 
(“FDA”) approved, doctor prescribed and pharmacy dispensed.  
(Emphases added.)  The highlighted wording strongly suggests that if 
a psychoactive drug (defined as any Schedule I, II, and III drugs) does 
receive FDA approval, it would be “permitted” in Idaho on that basis 
alone—without regard to its legality under the Idaho Code.  However, it 
appears that the intent of the Proposed Amendment is to make FDA 
approval an additional requirement or prerequisite that must be met 
before any psychoactive drug can be “permitted” in Idaho under Idaho’s 
statutes.1 

 
Assuming that is the case, the following language, or language 

of similar import, is proposed as a modification of the relevant part of 
Section 2(1): 
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(1) Other than as permitted pursuant to Title 37, Idaho 
Code Sections 2716(c), (d)(1) and (d)(2), the 
production, manufacture, transportation, sale, 
delivery, dispensing, distribution, possession, or use 
of psychoactive drugs shall not be permitted in the 
state of Idaho unless, and to the extent, such drugs 
are made permissible under Title 37, Chapter 27, of 
the Idaho Code, and are also:   . . .  

 
Second Issue: 
 
The Proposed Amendment defines “psychoactive drug” as “any 

amount of any of the Schedule I, II, or III controlled substances 
identified in the 2021 version of Title 37, Idaho Code . . . .”  (Emphasis 
added.)  There are two potential problems resulting from specifically 
referencing the 2021 version of title 37, but it is possible neither problem 
may interfere with the intent behind referencing the 2021 version of the 
code. 

 
By freezing the definition of “psychoactive drug” to the 2021 

version of the Idaho Code, any new drug placed in Schedule I, II or III 
thereafter would not be within the scope of the constitutional provision, 
but subject only to statutory regulation.  The fact that the drug would 
only be subject to statutory regulation does not necessarily mean the 
drug would be legal.  Further, the new drug would have to be classified 
somewhere other than in Schedule I to be permitted in Idaho at all, and 
would likely have FDA approval for an accepted medical use.2 

 
Another potential problem is that a drug classified as a 

Schedule I, II or III controlled substance in the 2021 Idaho Code would 
be unable to be re-classified as an over-the-counter drug.  Assuming 
there are drugs in those Schedules that would otherwise qualify for 
over-the-counter designation, they would “not be permitted in the state 
of Idaho unless” they are statutorily legalized (see First Issue), and also 
“(a) [a]pproved by the [FDA] . . . and [are] also:  (i) proscribed, 
dispensed, or administered to a patient by a licensed prescriber or 
practitioner, and (ii) [p]ossessed and used as prescribed[.]”3  Prop. 
Amend. Section 2(1)(a).  The latter two requirements would preclude 
the drugs from becoming over-the-counter drugs.  The only discernable 
way this problem would be resolved is to eliminate the prescription 
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requirements of subsections (i) and (ii) of Proposed Amendment 
Section 2(a). 

 
The above proposals or suggestions are hopefully helpful in 

preparing this legislation.  If you have any questions, please do not 
hesitate to contact me. 

 
Sincerely, 
 
JOHN MCKINNEY 
Deputy Attorney General 

1  Section 1(e) is a legislative finding that “[t]he legalization of illicit 
psychoactive drugs that have not been approved by the FDA would be harmful 
to Idaho citizens[.]” 

2  Schedule II and III controlled substances may be “dispensed only 
pursuant to a valid prescription drug order.”  Idaho Code § 37-2722(b)-(c); see 
21 C.F.R. § 1306.11(a) (“A pharmacist may dispense directly a controlled 
substance listed in Schedule II that is a prescription drug as determined under 
section 503 of the Federal Food, Drug, and Cosmetic Act[.]”).  Schedule I drugs 
are not permitted in Idaho because they have no accepted medical use, and 
may not be prescribed, dispensed or administered for such use.  See Idaho 
Code § 37-2722(a); U.S. Dep’t of Justice, Drug Enforcement Agency, 
Diversion Control Division, Controlled Substances Schedules, 
https://www.deadiversion.usdoj.gov/schedules/ (“Substances in this schedule 
have no currently accepted medical use in the United States, a lack of 
accepted safety for use under medical supervision, and a high potential for 
abuse.”). 

3  The other three alternatives of Section 2 are also incompatible with 
“over-the-counter” access of a drug:  (b) a drug that is part of a “phase 1 clinical 
investigation related to an investigational new drug application . . . in effect 
with FDA[,]” (c) an “investigational drug . . . provided to an eligible patient 
pursuant to Idaho’s Right to Try Act[,]” and (d) a drug “documented and held 
in evidence by law enforcement[.]” 
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